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I. statement

1. The captioned proceeding was initiated on December 26, 2007, when EnviroRide Shuttle Services, LLC (EnviroRide) filed an application with the Colorado Public Utilities Commission (Commission) requesting a certificate of public convenience and necessity (CPCN) to operate as a common carrier by motor vehicle for hire.

2. The application was published in the Commission’s Notice of Applications Filed on January 7, 2008.  As noticed, EnviroRide seeks authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage, in call-and-demand limousine service, between Denver International Airport (DIA) in Denver, Colorado, on the one hand, in all points in the counties of Broomfield, Boulder, Denver, and Adams, State of Colorado, on the other hand. 

3. On February 6, 2008, interventions were filed in this matter by SuperShuttle International Denver, Inc. (Super Shuttle) and Colorado Cab Company, LLC, doing business as Denver Yellow Cab, and/or Boulder Yellow Cab, and/or Boulder SuperShuttle (Colorado Cab).

4. On February 13, 2008, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

5. On February 22, 2008, the ALJ scheduled a pre-hearing conference for February 26, 2008.  See, Decision No. R08-0182-I.

6. The pre-hearing conference was held at the assigned time and place.  EnviroRide appeared through its manager, Mr. Timothy Todd.  Super Shuttle and Colorado Cab appeared through their legal counsel.  EnviroRide’s request that Mr. Todd be allowed to represent it in this matter pursuant to the provisions of 4 Code of Colorado Regulations (CCR) 723-1-1201(b)(II) and § 13-1-127, C.R.S., was granted.  A procedural schedule was also adopted and the matter was set for hearing on May 13 and 14, 2008.  See, Decision No. R08-0192-I.

7. On May 7, 2008, Denver Cab and SuperShuttle filed a Motion in Limine, Motion to Dismiss Application, and Motion to Shorten Response Time (Motion in Limine).  The Motion in Limine sought to prohibit EnviroRide from offering testimony or exhibits at the hearing relating to the inadequacy of existing carrier services or its fitness.  The Motion in Limine also sought dismissal of the application.  EnviroRide filed a response to the Motion in Limine on May 12, 2008.  See, Exhibit 1.        

8. The matter was called for hearing by the ALJ at the assigned time and place.  EnviroRide appeared through Mr. Todd.  Colorado Cab and SuperShuttle appeared through their legal counsel.  As a preliminary matter, the Motion in Limine was denied.  During the course of the hearing EnviroRide presented testimony from Mr. Todd and one public witness, Ms. Robin Hoek of the Colorado Green Action Network.  Exhibits 1 and 2 was identified, marked, and offered into evidence.
  Exhibit 1 was admitted.  Exhibit 2 was admitted, in part, and rejected, in part.

9. At the conclusion of EnviroRide’s case-in-chief, Colorado Cab and SuperShuttle moved for dismissal of the application on the ground that EnviroRide had failed to present a prima facie case for issuance of a CPCN to operate as a common carrier by motor vehicle for hire.  After hearing argument from the parties, the ALJ granted the motion to dismiss.  This recommended decision memorializes that ruling.

10. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. DISCUSSION, findings, AND CONCLUSIONS 

11. EnviroRide is a newly formed Colorado limited liability company located in Broomfield, Colorado.  It seeks to provide call-and-demand limousine service as a common carrier within the geographic area described in paragraph 2 above.  It proposes to provide such service with environmentally friendly, hybrid vehicles.
  It believes that there is a need for such a service based on a market assessment it performed which was based on, among other things, surveys and conversations with potential clients.  It also believes that existing transportation service within the area it seeks to serve is substantially inadequate since it is not provided with environmentally friendly vehicles.  It believes that its proposal is consistent with Governor Ritter’s Climate Action Plan and the stated desire of the Democratic National Committee to offer green transportation options for attendees of the Democratic National Convention to be held in Denver this summer.

12. Robin Hoek is a resident of Broomfield and is the organizer of the Colorado Green Action Network.  That organization consists of approximately 120 individuals.  Its main objective is to build community awareness of environmental issues that impact individual and global health.  She supports the application as a result of EnviroRide’s stated intention of using hybrid vehicles.  She believes that this is consistent with the goals of her organization, Governor Ritter’s environmental initiatives, the Boulder Climate Action Plan, and Broomfield’s 2005 Comprehensive Plan.  She believes that other members of the Colorado Green Action Network also support the application for these reasons.

13. Ms. Hoek has traveled between Broomfield and DIA approximately six to seven times within the last year via her private vehicle.  She has not used the services of existing for-hire carriers but has investigated their availability and has advised family members and other out-of-town visitors arriving at DIA of their existence and the general nature of their service. Ms. Hoek anticipates traveling between DIA and Broomfield approximately three times within the next year.  If the EnviroRide application is granted she would use its service for these trips on the basis of her desire to be transported in a hybrid vehicle. 

14. The legal standard governing this application for call-and-demand limousine service is that of regulated monopoly.  Rocky Mountain Airways v. P.U.C., 181 Colo. 170, 509 P.2d 804 (1973); § 40-10-105(1), C.R.S.  Under the doctrine of regulated monopoly, an applicant has the heavy burden of proving by reliable and competent evidence that the public needs its proposed service and that the service of existing certificated carriers within the proposed service area is “substantially inadequate”.  Rocky Mountain Airways v. P.U.C., supra; Colorado Transportation Co. v. P.U.C., 158 Colo. 136, 405 P.2d 682 (1965).  The test of substantial inadequacy is not perfection.  Ephraim Freightways, Inc. v. P.U.C., 151 Colo. 596, 380 P.2d 228 (1963).  While the needs and preferences of an applicant’s proposed customers are probative of a public need for competitive services, they are not conclusive.  Morey v. PUC, 629 P.2d 1061 (Colo. 1981).

15. An applicant for common carrier authority must also establish its “fitness”, both financially and operationally, to conduct the service it proposes.  See, 4 CCR 723-1-6203(a)(XII).  In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, facilities, and the managerial experience to conduct for-hire passenger carrier operations.  Although the Commission has never promulgated rules or regulations quantifying a financial fitness standard, it is generally recognized that the applicant must make some showing, however minimal, that it either has or has access to financial resources that will enable it to implement the proposed service.

16. The evidence of record in this proceeding does not establish a prima facie case for a grant of the requested common carrier authority under the above legal standards.  The only competent evidence of need within the large geographic area sought to be served by EnviroRide came from its sole public witness, Ms. Hoek.  Her individual “need” was based solely on her preference for a transportation provider that uses low emission vehicles and only for a limited number of trips between Broomfield and DIA.  Ms. Hoek’s testimony relating to the purported similar needs of her organization’s other members constitutes hearsay.  As a result, it is inherently unreliable and must be given little, if any, evidentiary weight.  Even so, such “needs” actually constitute preferences for transportation services rendered with hybrid vehicles. As indicated above, the preferences of an applicant’s potential customers do not constitute conclusive evidence of a broader public need for the proposed service.

17. No evidence was presented by EnviroRide relating to the inadequacy of the transportation services provided by existing carriers serving the geographic area it seeks to serve.  No evidence was presented from any member of the traveling public that had actually used such services.  EnviroRide appears to take the position that existing carrier services should be deemed presumptively inadequate solely on the basis of their failure to provide such services with hybrid vehicles.  However, it cited no legal basis for this proposition and the ALJ is aware of none.  

18. Finally, the record is virtually devoid of any evidence relating to EnviroRide’s operational or financial fitness to provide the requested service.  Other than its intention to use Ford Escape or Toyota Prius hybrid vehicles, the record contains no evidence relating to the facilities or personnel to be employed by EnviroRide in rendering the proposed service.  Similarly, there is no evidence in the record relating to EnviroRide’s financial capability to provide the requested service.

19. For all the foregoing reasons, EnviroRide application must be denied.     

III. order

A. The Commission Orders That:

1. The captioned application of EnviroRide Shuttle Services, LLC is denied.  

2. Docket No. 08A-001CP is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Director
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OF THE STATE OF COLORADO


DALE E. ISLEY
______________________________
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� An additional document, described as a Commission Staff report relating to the current status of the taxi industry in Colorado, was offered into evidence by EnviroRide.  It was rejected as a result of EnviroRide’s failure to include it as part of its witness and exhibit list filing.  Although referred to at the hearing as Exhibit 3, EnviroRide did not request that the subject document be marked as an exhibit.  As a result, it was not included with the hearing report filed in this matter.    


� Exhibit 2 consists of various documents separated by five dividers (Tabs 1 through 5).  The material contained behind Tab 1 was rejected as a result of EnviroRide’s failure to include it as part of its witness and exhibit list filing.  The material contained behind Tabs 2, 3, and 5 was admitted.  Except for Ms. Hoek’s correspondence dated November 3, 2007, all the material contained behind Tab 4 was rejected as a result of EnviroRide’s failure to lay a proper foundation for its admission or on the ground that it constituted hearsay.    


� Although the use of such vehicles appears to be a chief characteristic of EnviroRides’ business plan, its application is not so restricted.
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