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I. statement  
1. This matter is pending before, and will be heard by, the Commission.  

2. By Decision No. C08-0108, as pertinent here, the Commission delegated to an Administrative Law Judge (ALJ) responsibility for resolving discovery-related disputes.  

3. On April 9, 2008, Ms. Nancy LaPlaca filed a Motion to Compel Discovery and Request for Award of Sanctions and Fees Under C.R.C.P. 37 (First Motion).  In that filing, she sought to compel responses to discovery she had propounded to Public Service Company of Colorado (Public Service, PSCo, or Company) on March 31, 2008.  

4. By Decision No. R08-0405-I, the ALJ denied the First Motion.  

5. On May 5, 2008, Ms. LaPlaca filed a Motion to Compel Discovery and Request for Award of Sanctions and Fees Under C.R.C.P. 37 in Response to Judge Mana L. Jennings-Fader's Interim Order Denying Motion to Compel (Second Motion).  In this filing, Ms. LaPlaca sought to compel responses to the discovery that was the subject of the First Motion.  

6. On May 7, 2008, Public Service filed its Response to the Second Motion.  In that filing, the Company opposed the Second Motion.  

7. By Decision No. R08-0485-I (mailed on May 12, 2008) and for the reasons stated in that Order, the ALJ denied the Second Motion with prejudice.  As explained in that Order at ¶ 12, dismissal with prejudice "means that Ms. LaPlaca may not file another motion to compel Public Service to respond to the discovery she served on the Company on March 31, 2008 which discovery pertains to 'PSCo's inclusion of an [IGCC] in its 2007 CRP.'  Second Motion at 1."  

8. On May 13, 2008, Ms. LaPlaca filed an Amended Second Motion to Compel Discovery and Request for Award of Sanctions and Fees Under C.R.C.P. 37 in Response to Judge Mana L. Jennings-Fader's Interim Order Denying Motion to Compel (Third Motion).
  In this filing, Ms. LaPlaca seeks to compel responses to the discovery that was the subject of the First Motion and the Second Motion.  

9. On May 15, 2008, Public Service filed its Response to the Third Motion.  Citing Decision No. R08-0405-I, the Company requests that the Third Motion be denied.  

The Third Motion will be denied with prejudice.  Prior to the filing of the Third Motion and as discussed above, the ALJ had determined that Ms. LaPlaca could file no more motions to compel response to the discovery that is the subject of the Third Motion.  Although the Third Motion is denominated an Amended Second Motion, it is more than that.  Ms. LaPlaca uses the Third Motion as a vehicle both to correct the procedural defect which resulted in the ALJ's decision to deny the Second Motion with prejudice and to address the substantive arguments made by Public Service in its Response to the Second Motion.  The ALJ finds that the 

10. Third Motion goes beyond simply amending the Second Motion.  It is another, enhanced attempt to obtain an order compelling Public Service to respond to the discovery propounded on March 31, 2008 and, thus, is a third -- and impermissible -- bite at the discovery apple.  

II. ORDER  
A. It Is Ordered That:  
1. The Amended Second Motion to Compel Discovery and Request for Award of Sanctions and Fees Under C.R.C.P. 37 in Response to Judge Mana L. Jennings-Fader's Interim Order Denying Motion to Compel is denied with prejudice.  

2. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
______________________________
Administrative Law Judge
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�  The Third Motion may have been filed before Ms. LaPlaca received Decision No. R08-0405-I.  
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