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I. statement  
1. On November 1, 2007, Public Service Company of Colorado (Public Service or Company) filed Advice Letter No. 1495 - Electric (Advice Letter).
  Accompanying the Advice Letter were Interruptible Service Option Credit (ISOC) tariffs.  

2. The following entities or persons (collectively, Intervenors) intervened of right or were granted permission to intervene:  CF&I Steel, L.P., doing business as Rocky Mountain Steel Mills; Colorado Energy Consumers; Colorado Office of Consumer Counsel; Ms. Leslie Glustrom; Governor's Energy Office; Ms. Nancy LaPlaca; Ratepayers United of Colorado; and Staff of the Commission.  Public Service and the Intervenors, collectively, are the Parties.  

3. By Decision No. R08-0428-I, the Administrative Law Judge (ALJ) preliminarily found that the scope of this proceeding is established by Decision No. C07-1090 and is limited to consideration of the tariffs that have been set for investigation and hearing.
  She directed the Parties to file legal briefs addressing the issue of whether two items that were mentioned in the Advice Letter but not contained in the tariffs accompanying the Advice Letter are within the scope of this proceeding.  Those two issues are:  (a) a change in the timing of Public Service's recovery of the credits provided to ISOC customers and of ISOC-related costs; and (b) a financial incentive to be paid to Public Service with respect to the ISOC program.  

4. Pursuant to that Order, Public Service filed its Brief Addressing Interim Order Requiring Filing Concerning Scope of This Proceeding (PSCo Brief).  In that filing, Public Service argued that neither statute nor Commission rule prevents consideration of the referenced matters.  The Company asserted that (a) it made the requests in the Advice Letter and in its testimony in this proceeding, that other Parties filed testimony on the two issues, and, thus, that no party is surprised that these issues are in this case; (b) there is no issue of notice (that is, there is no issue that the public did not receive notice that the two referenced matters would be considered in this case); (c) Commission Orders and Decisions, issued both in this proceeding and in other proceedings, evidence the Commission's expectation that all aspects of the ISOC program will be decided in this docket;
 and (d) judicial/administrative economy will be served by hearing the two identified issues in this case.  

5. No other party made a filing in response to Decision No. R08-0428-I.  

6. Pursuant to Decision No. R08-0234-I, a prehearing conference was held on April 30, 2008.  All parties except Ratepayers United of Colorado and Ms. LaPlata were present and participated.  

7. Among other matters discussed at the prehearing conference was the question of the scope of this proceeding (i.e., whether the two referenced issues are within the scope of this docket).  

8. After reading the Company's brief, hearing the argument of counsel, and considering information provided during the prehearing conference, the ALJ made final her preliminary determination that the following two matters are not within the scope of this proceeding:  (a) a change in the timing of Public Service's recovery of the credits provided to ISOC customers and of ISOC-related costs; and (b) a financial incentive to be paid to Public Service with respect to the ISOC program.  The ALJ then ordered testimony related to those two issues stricken from the prefiled testimony of Messrs. Brockett, Camp, Senger, and Shiao and that of Ms. Davis, Ms. Glustrom, and Ms. Iverson.  

9. As stated in Decision No. R07-0428-I:  

 
Advice Letter No. 1495-Electric states, as pertinent here, that Public Service  

is proposing new service options under the ISOC tariff and is seeking to change the basis upon which credits paid to ISOC customers are determined.  The Company is also seeking authority to recover the credits paid under the ISOC tariff during the same year as they are paid out, beginning in 2009.  Finally, the Company is proposing to earn a financial incentive based on its success in marketing the ISOC program, beginning with the 2009 ISOC program.  

Id. at 1.  [P]roposed ISOC tariffs accompanied this Advice Letter.  Public Service's direct testimony in this proceeding also accompanied the Advice Letter.  

 
On November 1, 2008, the Company filed its Notice to Revise Its Interruptible Service Option Credit ("ISOC") Program (Notice).  This appears to be the required public notice about the ISOC proceeding and, if it is, is given by Public Service to its customers.  As pertinent here, the Notice states:  

 
You are hereby notified that Public Service Company of Colorado has filed with the Public Utilities Commission of the State of Colorado an Advice Letter to provide new service options for potential ISOC customers and adjust the bill credits for ISOC customers.  The Company is also seeking approval to begin recovering the credits provided to ISOC customers during the same year they are paid out, beginning in 2009.  Finally, the Company is proposing to earn a financial incentive based on its success in marketing the ISOC program, beginning with the 2009 ISOC program.  The Company requests authority to implement a revised regulatory filing schedule to facilitate the new cost-recovery and incentive proposals.  

 
The changes summarized above are implemented through a revised ISOC tariff filed on November 1, 2007, and a revised Demand Side Management Cost Adjustment Clause ("DSMCA") filed on October 31, 2007.  

(Emphasis supplied.)  The instant proceeding addresses only the ISOC filing.  Thus, whatever Public Service may have requested in the referenced DSMCA filing is beyond the scope of this proceeding.  

 
By Decision No. C07-1090, the Commission commenced this proceeding by suspending and setting for hearing the ISOC tariffs.  Id. at Ordering Paragraph No. 1; see also id. at ¶¶ 6, 7 (to same effect).  The Commission took this action pursuant to § 40-6-111(1), C.R.S.  

 
Section 40-6-111(1)(a), C.R.S., provides in relevant part that,  

[w]henever there is filed with the commission any tariff ... stating any new or changed ... rate, ... charge, ... classification, contract, practice, rule, or regulation [of a public utility], the commission has power ... to have a hearing concerning the propriety of such rate, ... charge, ... classification, contract, practice, rule, or regulation [of a public utility] if it believes that such a hearing is required and that such rate, ... charge, ... classification, contract, practice, rule, or regulation [of a public utility] may be improper.  

(Emphasis supplied.)  Section 40-6-111(1)(b), C.R.S., authorizes the Commission to suspend the proposed "rate, ... charge, ... classification, contract, practice, rule, or regulation" contained in the tariffs, thus preventing the "rate, ... charge, ... classification, contract, practice, rule, or regulation" from becoming effective.  

 
From the statements in the Advice Letter, it appears that Public Service proposes three things in this docket:  (a) Commission approval of changes to the existing ISOC tariffs (i.e., new service options and changes to bill credits); (b) Commission approval of a change in the timing of Public Service's recovery of the credits provided to ISOC customers; and (c) Commission approval of a financial incentive to be paid to Public Service based on its marketing success with respect to the ISOC program.  

Id. at ¶¶ 4-8 (emphasis in original).  

10. At the prehearing conference, Public Service acknowledged that only the ISOC program as described in the proposed tariffs would be in effect if the Commission had permitted the tariffs filed with the Advice Letter to go into effect by operation of law.  The Company conceded that the two referenced issues (i.e., an incentive payment to the Company and the Company's recovery of ISOC-related credits and costs) would not have gone into effect by operation of law.  These statements are consistent with the statutory scheme.  

11. On October 31, 2007, Public Service filed a Verified Application for Authorization to Implement an Enhanced Demand Side Management Program and to Revise its Demand Side Management Cost Adjustment Mechanism to Include Current Cost Recovery and Incentives (Enhanced DSM Application).  This filing commenced Docket No. 07A-420E.  

12. The Enhanced DSM Application is the filing referred to in the Company's statement that "[t]he changes summarized [in the Notice] are implemented through a revised ISOC tariff filed on November 1, 2007, and a revised Demand Side Management Cost Adjustment Clause ('DSMCA') filed on October 31, 2007."  Notice (emphasis supplied).  Based on the Company's statement, the two proceedings appear to relate to one another, although the exact nature of that relationship is unclear.  To clarify the relationship, the ALJ inquired as to whether, based on the filing made by Public Service, the ISOC-related incentive to the Company and the Company's recovery of ISOC-related credits and costs were within the scope of the Enhanced DSM Application.
  

13. The Company stated that the two identified issues were included in the Enhanced DSM Application as filed by Public Service.  The Enhanced DSM Application contains the statement that  

Scott Brockett, Manager, Pricing and Planning, Governmental and Regulatory Affairs Department, presents the Company's proposed method of recovering its DSM costs and proposed incentives, including the revised DSMCA, and the Company's proposed schedule of regulatory filings for cost recovery and financial incentives.  

Id. at 2 (emphasis supplied).
  The Company used the term "DSM" in the § 40-1-102(5), C.R.S., sense.  See note 4.  This term, then, included demand management programs or demand response programs, such as the ISOC program.  This was made abundantly clear in Exhibit No. 2 to the Enhanced DSM Application.  

Appended as Exhibit No. 2 to the Enhanced DSM Application were proposed tariffs prepared by Public Service and entitled Electric Rates Demand-Side Management Cost Adjustment (Tariff Sheets No. 107 through 107C).
  As pertinent here, the Applicability section states that the Demand-Side Management Cost Adjustment (DSMCA) is "designed to recover the 

14. costs of Commission approved ... ISOC programs."  Id. at Sheet 107.  There are specific references to the ISOC programs on Sheet 107
 and Sheet 107A.
  Sheet 107A states:  Public Service "shall be entitled to recover through the DSMCA an amount equal to 12.5 percent of the ISOC credits paid during the prior year."
  

15. Based on Public Service's statement at the prehearing conference, on the language of the Enhanced DSM Application, and on the proposed tariffs appended to that Application, it is clear that the Company's Notice language means that the instant ISOC proceeding will address the ISOC program itself (i.e., the proposed tariffs filed with the Advice Letter) and that the Enhanced DSM Application will address an ISOC-related incentive to Public Service and the Company's recovery of ISOC-related costs.  

16. Based on the statutory language that limits the scope of the instant proceeding to the proposed tariffs
 and based on the fact that Public Service filed the Enhanced DSM Application which explicitly included the two issues under discussion and, thus, provided the forum in which to determine those issues, the ALJ determined that the following are not within the scope of this docket:  (a) Public Service's recovery of the ISOC-related credits and costs, and (b) an ISOC-related financial incentive to be paid to Public Service.  

17. In reaching her decision, the ALJ reviewed the two Commission Decisions cited by Public Service and found that neither supported the Company's assertion that the Commission has indicated an interest in having the two issues determined in this proceeding.  

18. In Decision No. C08-0112, entered in this docket, the Commission refused to consolidate the Enhanced DSM Application docket with this ISOC docket because, among other reasons, "these two dockets include substantially different issues[.]"  Id. at ¶ 8.  In that Decision the Commission also discussed its goal that this ISOC docket be heard as soon as reasonably possible so that, in considering Public Service's 2007 Colorado Resource Plan,
 the Commission would have the benefit of having "the economic parameters of specific resources ... established ... and a range of values" to be used as inputs to the 2007 Colorado Resource Plan.  Id. at ¶ 13.  The Commission's goal is to have all pertinent information available so it "can weigh the costs and benefits of different types of resources and guide the utility in selecting an optimum portfolio of resources and supply alternatives to meet future energy needs."  Id.  Clearly, in this Decision the Commission's focus is on identification and quantification of resources, such as ISOC, that will be available in the future to meet projected customer demand.  Neither incentive payments to the Company nor the Company's recovery of costs is relevant to that question.  

19. In Decision No. C08-0369, entered in the Ft. St. Vrain Docket, the Commission directed the ALJ and the Parties in this proceeding to address the question of incentives necessary to encourage the Company's customers to participate in the ISOC program.  Id. at ¶ 70.  Neither incentives to Public Service nor Public Service's recovery of ISOC-related credits and costs is mentioned.  

20. Finally, the ALJ does not agree with Public Service that judicial/administrative efficiency would be advanced if the two issues were addressed in this docket.  The ALJ sees no efficiency in spending time litigating and deciding issues that are clearly outside the scope of this proceeding.  To the contrary, efficiency lies in keeping the case focused on the issues pertaining to the tariffs filed with the Advice Letter so that a recommended decision can issue in time to be considered by the Commission in Public Service's 2007 Colorado Resource Plan docket.  

21. In addition, there is the undisputed fact that these issues were squarely raised in the Enhanced DSM Application filed by Public Service.
  Those interested in the Company's proposed ISOC-related incentives and the Company's proposed recovery of ISOC-related credits and costs could have -- and, most certainly, should have -- raised their concerns and litigated the issues in the Enhanced DSM Application docket.  If a party chooses not to litigate the issues of concern to it, then that is its decision.  Each party made its litigation decision and, now, is bound by that decision.  The ALJ finds no judicial/administrative efficiency in giving Parties a second bite at the apple of incentives and cost recovery.  

II. ORDER  
A. It Is Ordered That:  
1. The following two issues are outside the scope of this proceeding:  (a) Public Service Company of Colorado's recovery of the credits provided to participants in the Interruptible Service Option Credit (ISOC) program and other costs related to the ISOC program; and (b) a financial incentive to be paid to Public Service Company of Colorado with respect to the ISOC program.  

2. The prefiled testimony identified at the prehearing conference held on April 30, 2008 is stricken.  

3. The stricken testimony shall not be offered at the hearing in this matter.  

4. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
______________________________
Administrative Law Judge
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�  The Commission suspended the effective date of the tariffs which accompanied the Advice Letter.  Public Service filed an Amended Advice Letter, the effect of which is to change the effective date of the proposed tariffs and to extend the 210-day statutory period through and including August 18, 2008.  


�  This is not to imply, as Public Service argues, that the scope of this proceeding is narrow or that the Commission in some way is precluded from considering all aspects of the ISOC tariff offering and the changes proposed by the Intervenors.  The scope of this proceeding is broad and allows full development and review of the pertinent issues (e.g., should there be an ISOC tariff offering, what should the elements of that tariff offering look like, are the incentives offered to ISOC participants sufficient, are the formulae in the proposed tariff correct or should they be changed).  In addition, as is the Commission's practice, the result of this proceeding may include filing or reporting requirements or other requirements which allow the Commission to assess the ISOC program.  In short, the scope of this proceeding encompasses, and is consistent with, the matters that the Commission routinely considers when it review a tariff filing.  


�  The Company relied on Decision No. C08-0112, issued in this proceeding, and on Decision No. C08-0369, issued in Docket No. 07A-469E.  Docket No. 07A-469E is In the Matter of the Application of Public Service Company of Colorado for a Certificate of Public Convenience and Necessity to Construct Two Combustion Turbines at the Fort St. Vrain Generating Station, for an Amendment to its Contingency Plan, and for Expedited Treatment (Ft. St. Vrain Turbine Docket).  


�  The Application was filed pursuant to §§ 40-1-102(5) - (7) and 40.3.2-104, C.R.S.  Section 40-1-102(5), C.R.S., defines demand-side management programs or DSM programs as "energy efficiency, conservation, load management, and demand response programs or any combination of these programs."  It appears that the ISOC program, as it exists and as proposed, is a demand management program or a demand response program, or both.  


�  Mr. Brockett filed direct and rebuttal testimony in the instant ISOC proceeding.  


�  These proposed tariff sheets are attached to this Order as Appendix A.  


�  See Current Period Demand-Side Management Costs and DSM Portfolio.  


�  See Financial Incentives (penultimate sentence), Interruptible Service Option Credit Program Costs, and DSMCA Revenue Requirement.  


�  This is the incentive proposal discussed in the testimony of Public Service witness Brockett filed in the instant ISOC docket.  


�  See note 2, supra.  


�  This is Docket No. 07A-447E.  


�  Not all counsel present at the prehearing conference were also counsel in the Enhanced DSM Application proceeding.  Those who were counsel in both proceedings stated that the Enhanced DSM Application hearing has been concluded.  While acknowledging that the issues were in the proceeding, they stated that Public Service's recovery of ISOC-related credits and costs and the company's  ISOC-related incentives were not addressed in the Enhanced DSM Application proceeding because there was a general understanding that those ISOC-related incentive and cost recovery issues would be addressed in the instant ISOC docket.  The source of that "general understanding" is not clear.  
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