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I. STATEMENT

1. The captioned proceedings were commenced on September 28, 2007, when the Town of Eagle (Eagle), filed two verified applications with the Colorado Public Utilities Commission (Commission).

2. The application encompassed by Docket No. 07A-372R seeks authority to relocate an existing highway-rail crossing located at Milepost 327.36 on the Tennessee Pass Line (TPL) of the Union Pacific Railroad Company (UPRR) to an extension of Chambers Avenue at Milepost 327.38 of the TPL.

3. The application encompassed by Docket No. 07A-373R seeks authority to construct a new highway-rail crossing located at Milepost 326.78 on the TPL.

4. On October 2, 2007, the Commission issued public notices of both applications.  The notices established a 30-day intervention period and identical procedural schedules governing these proceedings.

5. On November 15, 2007, the Commission deemed the applications complete and assigned them to an Administrative Law Judge (ALJ).
  See, Decision Nos. C07-0978 and C07-0977.

6. Interventions were filed in both applications by the Colorado Department of Transportation (CDOT) and UPRR.

7. On November 29, 2007, Eagle filed motions to amend the applications by submitting revised versions of Exhibit D to the applications.  Those motions were granted on December 19, 2007.  See, Decision Nos. R07-1062-I and R07-1063-I.

8. On December 19, 2007, ALJ Jennings-Fader issued orders setting pre-hearing conferences in these cases on January 15, 2008.  See, Decision Nos. R07-1062-I and R07-1063-I.

9. On January 11, 2008, the parties filed joint motions requesting that the January 15, 2008, pre-hearing conference be vacated, that these matters be consolidated for hearing, and that an agreed procedural schedule be adopted.  Those motions were granted by the undersigned ALJ on January 15, 2008.  See, Decision No. R08-0050-I.  The approved procedural schedule set these matters for hearing on March 11, 2008.

10. Shortly before the March 11, 2008 hearing date, the parties informally advised the ALJ that a settlement of all disputed issues had been agreed to but that additional time was needed to finalize the same.  Therefore, they requested that the March 11, 2008 hearing date be vacated and that the hearing be re-scheduled for March 25, 2008, in the unlikely event settlement was not ultimately reached.  That request was granted on March 10, 2008.  See, Decision No. R08-0257-I.

11. On March 21, 2008, the parties filed a pleading entitled “Stipulation of the Parties Concerning Vacation of Hearing” (Stipulation).  The Stipulation stated that the parties had reached a settlement of all disputed issues and, as a result, UPPR and CDOT requested that their interventions in these matters be withdrawn.  The parties also requested in the Stipulation that the March 25, 2008, hearing be vacated and that these cases be processed as uncontested matters under the Commission’s modified, no-hearing procedure.  The ALJ granted the relief requested in the Stipulation on March 25, 2008.  See, Decision No. R08-0313-I.  

12. On April 2, 2008, the ALJ requested that Eagle supplement the record in these proceedings by responding to certain questions relating to the applications.  See, Decision No. R08-0353-I.  Eagle complied with this request on April 17, 2008, when it submitted its verified responses to the subject questions. 

13. These applications are now uncontested and may be processed under the Commission’s modified procedure without a formal hearing. See, § 40-6-109(5), C.R.S., and 4 Code of Colorado Regulations (CCR) 723-1-1403,

14. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision. 

II. FINDINGS AND CONCLUSIONS
15. The Commission has jurisdiction in these matters pursuant to § 40-4-106(2)(a) and § 40-4-106(3)(a), C.R.S.  

16. Eagle is a County government of the State of Colorado duly authorized to construct, maintain, and operate public highways in the State of Colorado.  

17. UPRR is the railroad company that owns tracks at the crossings at issue in these proceedings.  It originally opposed the applications but, as indicated above, has withdrawn its intervention.

18. CDOT is an agency of the State of Colorado.  Its intervention indicated that it did not oppose or contest the subject applications but that it wished to participate in any hearings that might result from interventions contesting or objecting to the same.  As indicated above, CDOT has withdrawn its intervention. 

19. In Docket No. 07A-372R Eagle seeks authority to relocate an existing at-grade highway-rail crossing 82.26 feet west of its current location at Milepost 327.36 to Milepost 327.38.  The Milepost 327.38 crossing will serve vehicular traffic generated by a commercial/residential mixed use development site (the Site) located between Interstate Highway 70 and the TPL.  It will connect an extension of Chambers Avenue on the north and western side of the Site with U.S. Highway 6 and provide ingress and egress for traffic entering and leaving the Site.  Chambers Avenue will cross the TPL north of U.S. Highway 6 and connect with it via a round-about intersection.  See, Exhibit B-1 to the application filed in Docket No. 07A-372R.

20. At the Milepost 327.38 crossing, Chambers Avenue will be approximately 49 feet wide, including a raised center median, and 20 foot wide (flowline to flowline) one-lane roadways.  At each approach Eagle will locate and install advanced warning signs, pavement markings, and railroad crossbuck signs in accordance with the current edition (2003) of the Manual on Uniform Traffic Control Devices.  Eagle will also install a street light near the Milepost 327.38 crossing for night-time traffic.  The crossing surface will be made of concrete.

21. Currently there is no vehicular traffic over the crossing located at Milepost 327.36 since it is not connected to a road.  As a result of development occurring at the Site, the Milepost 327.38 crossing is expected to serve average annual daily vehicular traffic of 5,415 in 2009, 5,615 by 2013, and 6,525 by 2030.  See, Attachment 1 of the application filed in Docket No. 07A-372R.  Eagle anticipates that the speed limit for vehicular traffic over the Milepost 327.38 crossing will be 30 miles-per-hour.

22. In Docket No. 07A-372R Eagle seeks authority to construct a new at-grade highway-rail crossing at Milepost 326.78.  It is designed to serve traffic generated by an interchange to be constructed on Interstate Highway 70 north of the proposed crossing.  The Milepost 326.78 crossing will provide connections with Interstate 70 and U.S. Highway 6 for traffic entering and leaving the Site on the east.  The proposed Interstate 70 interchange will have entrances and exits onto a road (Road A) that will traverse the Milepost 326.78 crossing and connect to U.S. Highway 6 approximately one-quarter mile to the south.  Road A will provide access to the Site via a round-about.

23. Eagle intends to close an existing private road crossing at Milepost 326.67 that is located 112.14 feet from the proposed Milepost 326.78 crossing.  That crossing does not currently have regular or frequent automobile traffic.  The few vehicles currently traversing the private crossing do so at relatively low speeds.

24. As a result of development occurring at the Site, the Milepost 326.78 crossing is expected to serve average annual daily vehicular traffic of 6,700 in 2009, 7,775 by 2013, and 9,040 by 2030.  See, Attachment 1 of the application filed in Docket No. 07A-373R.  Eagle anticipates that the speed limit for vehicular traffic over the Milepost 326.78 crossing will be 30 miles-per-hour.      

25. At the Milepost 326.78 crossing, Road A will be approximately 49 feet wide including a raised center median and 20 foot wide (flowline to flowline) one-lane roadways.  At each approach Eagle will locate and install advanced warning signs, pavement markings, and railroad crossbuck signs in accordance with the current edition (2003) of the Manual on Uniform Traffic Control Devices.  Eagle will also install a street light near the Milepost 326.78 crossing for night-time traffic.  The crossing surface will be made of concrete.

26. Eagle is not aware of any revenue producing train movements having taken place on the TPL over the past several years or of any such movements scheduled in the future.  In 1998, UPRR obtained approval from the Surface Transportation Board to discontinue train service on the TPL.  In late 2006, UPRR received conditional approval from the Federal Railroad Administration to discontinue and remove the centralized traffic control system on that part of the TPL that includes both the Milepost 327.38 crossing and the Milepost 326.78 crossing.  While UPRR has apparently indicated that the TPL might be reactivated at some time in the future, it has provided no timeline or other detail relating to such a reactivation.

27. The estimated cost of constructing the Milepost 327.38 crossing and the Milepost 326.78 crossing, including the proposed crossing protection devices, is $104,500 each.  See, Exhibit A to the applications filed in Docket Nos. 07A-372R and 07A-373R.  Eagle and the developer of the Site will provide 100 percent of the funding for such construction, including UPRR labor forces and flag persons required during construction.

28. Eagle anticipates that construction of both crossings will commence during the summer of 2008 and should be completed within four months. The Commission will require Eagle to inform the Commission in writing when the work at the two crossings is completed within ten days of completion of the work.  For purposes of tracking these projects, the Commission will expect Eagle to file such a notice on or before December 15, 2008 with the understanding that the completion may be earlier or later than this date given construction schedules.      

29. The applications filed by Eagle in Docket Nos. 07A-372R and 07A-373R fully explain why a grade separation is not practicable for both proposed crossings.  See, applications filed in Docket Nos. 07A-372R and 07A-373R at pages 4 through 6.  Similarly, Eagle’s verified responses to the ALJ’s request to supplement the record in these matters fully explains the mitigation measures that have been considered and will be implemented by Eagle in the event vehicle “queuing” at either of the proposed crossings should become an issue.

30. The applications filed in Docket Nos. 07A-372R and 07A-373R indicate that an agreement relating to the construction and maintenance responsibilities for the two crossings at issue will be filed with the Commission when executed.  The Stipulation entered into by the parties on March 17, 2008, indicates that Eagle and UPRR have now executed such agreements.  As a result, Eagle will be ordered to file copies of the same within ten days of the effective date of this order.

31. Eagle will be responsible for construction and maintenance of the approaches to both the involved crossings, at its expense, as required under Commission Rule 4 CCR 723-7-7211(c).  UPRR will be responsible for maintaining the tracks and appurtenances at the two crossings, at their expense, as required by 4 CCR 723-7-7211(a). 

32. Eagle bears the burden of proof to establish by a preponderance of the evidence that the requested construction of the subject railroad crossings is “reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  See, § 40-4-106(2)(a), C.R.S.  Eagle has met its burden of proof in these matters.  Therefore, the applications, as amended by Eagle, will be granted.  

33. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order. 

III. ORDER

A. The Commission Orders That:  

1. The application filed by Eagle County in Docket No. 07A-372R is granted as amended.

2. The application filed by Eagle County in Docket No. 07A-373R is granted as amended.

3. Eagle County shall relocate an at-grade highway-rail crossing currently located at Milepost 327.36 (DOT # 921132D) to an extension of Chambers Avenue at Milepost 327.38 pursuant to the drawings provided in the amended application and/or contained in the signed construction and maintenance agreement between it and the Union Pacific Railroad Company.

4. Eagle County shall construct a new at-grade highway-rail crossing at Milepost 326.78 to connect Road A with U.S. Highway 6 pursuant to the drawings provided in the amended application and/or contained in the signed construction and maintenance agreement between it and the Union Pacific Railroad Company.  Eagle County shall close the existing private highway-rail crossing currently located at Milepost 326.67.

5. Union Pacific Railroad Company shall assign a Department of Transportation Identification Number to the new at-grade highway-rail crossing to be constructed by Eagle County at Milepost 326.78 and shall provide notice to the Commission of such identification number.

6. Eagle County shall be responsible for construction and maintenance of the approaches to the at-grade highway-rail crossings that are the subject of this proceeding at its expense as required under Commission Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(c).

7. Union Pacific Railroad Company shall be responsible for maintaining the tracks and appurtenances at the at-grade highway-rail crossings that are the subject of this proceeding at its expense as required by 4 CCR 723-7-7211(a).

8. Eagle County shall file with the Commission full and complete copies of the construction and maintenance agreements between it and the Union Pacific Railroad Company relating to the at-grade highway-rail crossings that are the subject of this proceeding within ten days of the effective date of this Order.

9. Eagle County shall provide written notice to the Commission of the completion of construction of the at-grade highway-rail crossings that are the subject of this proceeding within ten days of their completion.  For purposes of tracking completion of these projects, the Commission will expect such a notice to be filed on or before December 15, 2008.  The Commission understands that such notification may be provided earlier or later than this date depending on changes or delays in the construction schedule. 

10. The Commission retains jurisdiction to enter further orders in these matters as necessary.

11. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

12. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

13. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
______________________________
Administrative Law Judge
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� These proceedings were originally assigned to ALJ Jennings-Fader but were subsequently re-assigned to the undersigned ALJ.
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