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I. STATEMENT
1. On January 2, 2007, Vail Summit Resorts Inc., doing business as Keystone Resort Inc. (Keystone Resort or Keystone) filed an application for permanent authority to extend operations under Contract Carrier Permit No. B-9862 to include the transportation of passengers and their baggage between all points located within a five-mile radius of the intersection of U. S. Highway 6 and West Keystone Road, in Summit County, Colorado.
  This application is restricted to providing transportation services for: (1) Bill Dysart, Robert Rhodes and Ed Nielsen; (2) Maria Lowrance; (3) Eric Wasowicz; (4) Warren Scott Nix; (5) Michael J. Nielsen and Alice V. Roberts; (6) Michael D. Orth; (7) Marsha and Stanley Stein; (8) Dave Allen; (9) Eric Beshore; (10) Oro Grande Lodge; and (11) Key Condo Association.  See executed contracts for services at Hearing Exhibit 9.
2. The Commission noticed this application to all interested persons, firms, and corporations pursuant to § 40-6-108(2), C.R.S., on January 8, 2007.

3. Mr. Craig S. Suwinski (Suwinski or Mr. Suwinski) filed a Motion to Intervene by Permission on February 8, 2007.

4. By the Commission’s Order Setting Hearing and Notice of Hearing, hearing was scheduled in this matter for May 15, 2007.

5. By Decision No. C07-0206, the Commission referred this matter to an Administrative Law Judge (ALJ) and included a specific request that the ALJ be comprehensive and detailed in his analysis regarding the intervention of Mr. Suwinski and the motion to strike his intervention filed by Keystone.

6. By Decision No. R07-0332-I, Mr. Suwinski was granted an intervention in this matter.  

7. By Decision No. R07-0364-I, a scheduled prehearing conference was vacated along with the remainder of the procedural schedule.

8. By Decision No. R07-0414-I, Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc.’s Motion to Certify Interim Order R07-0332-I as Immediately Appealable Via Exceptions was denied and a prehearing conference was scheduled.
9. By Decision No. R07-0440-I, Keystone’s Notice of Waiver of Statutory Deadline was acknowledged and the Interim Order of Administrative Law Judge G. Harris Adams Granting Motion to Strike Portion of Reply and Granting Permissive Intervention, Decision No. R07-0332-I, was certified as immediately appealable via exceptions.  By Decision No. C07-0707, the Exceptions to Interim Order R07-0332-I by Vail Summit Resorts, Inc., d/b/a Keystone Resort, Inc., were denied.
10. By Decision No. R07-0574-I, parties were authorized to commence discovery.  By Decision No. R07-0649-I, Keystone Resort’s request to stay or modify Decision No. R07-0574-I was denied.

11. By Decision No. R07-0692-I, a new procedural schedule was adopted to govern the proceeding.  The procedural schedule was subsequently modified by Decision No. R07-0732-I.

12. At the assigned time and place, the hearing was called to order.  Keystone Resort appeared through counsel and Mr. Suwinski appeared pro se.  

13. During the course of the hearing, oral testimony was offered by Mr. Breslin on behalf of Keystone and Mr. Suwinski on behalf of himself.  Exhibits 1 through 25 and 27 through 32 were identified and offered for admission.  Exhibits 1 through 10, 14, 16, 17, 19, 22, 23, 24, and 27 through 31 were admitted.  

14. As a preliminary matter, Keystone moved to quash Mr. Suwinski’s subpoenas for failure to comply with Commission rules.  The subpoenas were stated to have been served upon the witnesses on or about September 26, 2008, but they were never served upon Keystone. Rule 1406 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, incorporates 45(a)–(d) of the Colorado Rules of Civil Procedure.  Rule 45(c) requires service of the subpoena upon all parties promptly after service upon the witness.  Keystone contends that Mr. Suwinski never served the subpoenas.  Mr. Suwinski did not oppose Keystone’s request.  The ALJ granted the motion to quash and the matter proceeded to hearing.

15. Mr. Suwinski raised the pending Exception Request.  Despite the fact that the response period had not yet run, Keystone was prepared to orally respond to the request and did so.  The ALJ found that the scope of relief requested was within the relief previously granted by Decision No. R07-0798-I and the motion was denied as moot.  However, Mr. Suwinski went on to say that he never received discovery compelled by Decision No. R07-0798-I.  Counsel for Keystone stated that the completed response was mailed to Mr. Suwinski on October 9, 2007 – less than two days prior to the commencement of hearing.  Counsel for Keystone provided a file copy of the discovery for Mr. Suwinksi’s review and a break was taken to allow him to review the information.  Thereafter, Mr. Suwinski acknowledged reviewing the supplemental discovery.  Both parties confirmed that they were ready to proceed to hearing.

16. By Decision No. R07-0930-I, the parties were allowed to file post-hearing statements of position on or before November 19, 2007.

17. On November 15, 2007, Mr. Suwinski filed his Motion to Dismiss Application Motion to Modify Interim Order.  

18. By Decision No. R07-0979-I, the Motion to Modify Interim Order was denied.  

19. On November 27, 2007, Mr. Suwinski filed the Amendment to Intervenor’s Motion to Dismiss Application together with Intervenor’s Alternative Motion to Re-Open.  On November 29, 2007, Vail Summit Resorts, Inc., D/B/A Keystone Resort, Inc.’s Response to Suwinski’s Motion to Dismiss Application and Preliminary Response to Motion to Reopen was filed.

20. By Decision No. R07-1104-I, Intervenor’s Motion for Authorization to File Rebuttal to Applicants Response to Intervenor’s Motion to Dismiss and Alternative Motion to Reopen and Rebuttal was denied.  Thus, the motion to dismiss, as amended, is the only pending motion to be addressed herein.

21. On November 19, 2007, Vail Summit Resorts, Inc., D/B/A/ Keystone Resort, Inc.’s Post-Hearing Statement of Position was filed.

22. Pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. FINDINGS AND CONCLUSIONS

23. Mr. Breslin, Director of Public Works for Keystone, administers the transportation system operated by Keystone.  He described current operations pursuant to three authorities issued by the Commission:  Common Carrier Certificate PUC No. 20195, Certificate PUC No. 54969, and Contract Carrier Permit No. B-9862.

24. Common Carrier Certificate PUC No. 20195 authorizes, in part:

II.
Transportation of 
passengers and their baggage, in scheduled and call-and demand limousine service, 
between all points located within a five-mile radius of the intersection of U.S. Highway 6 and West Keystone Road, in Summit County, Colorado.

Decision No. C06-1479.

25. Common Carrier Certificate PUC No. 54969 authorizes:

Transportation of 
passengers and their baggage, on schedule:

I.
Between Vail, Colorado, and Keystone, Colorado, via Interstate Highway 70 and U.S. Highway 6, serving all intermediate points within one mile of said highways; and

II.
Between Vail, Colorado, and Breckenridge, Colorado, via Interstate Highway 70 and Colorado Highway 9, serving all intermediate points within one mile of said highways.

RESTRICTION:

Restricted to providing service in passenger carrying vehicles with a seating capacity of not less than six passengers.

Decision No. R97-284.

26. Contract Carrier Permit No. B-9862 authorizes, in part:

II.
Transportation of 
passengers and their baggage 
between all points located within a five-mile radius of the intersection of U.S. Highway 6 and West Keystone Road, in Summit County, Colorado.

RESTRICTIONS:  Item II is restricted to providing transportation services for:

(1)
Anita and Robert Scott, 21 Saw Whiskers Circle, Keystone, Colorado;

(2)
Edward Hall, 0011 Appaloosa Court, Keystone, Colorado; 

(3)
Donald and Karen White, 0412 Elk Circle, Keystone, Colorado; 

(4)
Chris and Emily Henderson, 49 Edelweiss, Keystone, Colorado; 

(5)
James and Nancy Minnick, 23 Sunflower, Keystone, Colorado; 

(6)
Philemon and Joyce Dill, 88 Pontentilla, Keystone, Colorado; 

(7)
Ed and Diane Mallison, 122 Primrose Lane, Keystone, Colorado; 

(8)
David and Judy Koff and Ellen and Scott Robinson, 36 Goldenrod Circle, Keystone, Colorado; 

(9)
Charles Anderson, 32 Appaloosa, Keystone, Colorado;

(10)
Bruce Huebner, 1688 Soda Ridge Road, Keystone, Colorado; 

(11)
R.J. Breidenthal, 233 Penstemon, Keystone, Colorado; 

(12)
Douglas Turner, 12 Appaloosa, Keystone, Colorado; 

(13)
Carole Woodley, 271 Elk Circle, Keystone, Colorado; 

(14)
Jack Rouse, 1736 Soda Ridge, Keystone, Colorado; 

(15)
Michael Ahltenberg, 0052 Saw Whiskers Circle, Keystone, Colorado; 

(16)
Scott and Ellen Burke, 1277 Soda Ridge Road, Keystone, Colorado; 

(17)
Rita Blanchard, 150 Elk Circle, Keystone, Colorado; 

(18)
Mark Novack and Kathy Bennett, 56 Saw Whiskers Drive, Keystone, Colorado; 

(19)
Gary P. Coughlan, 410 Elk Circle, Keystone, Colorado; 

(20)
Thomas and Wendy Lee, 230 Elk Circle, Keystone, Colorado; 

(21)
Greenbrier and Russell, Inc., 129 River Run, Keystone, Colorado; 

(22)
Charles H. Maguire, 0154 Elk Crossing Lane, Keystone, Colorado; 

(23)
Resort Realty, 21 Wapati Way, Keystone, Colorado; 

(24)
Donald Budde, 32 Bristlecone, Keystone, Colorado; 

(25)
James and Debbie L. Connelly, 32 Spruce Circle, Keystone, Colorado; 

(26)
G. Paul and MaryAnn De Rosa, 50 Lichen Lane, Keystone, Colorado; 

(27)
Kobelt Associates, 0077 Paintbrush Lane, Keystone, Colorado; 

(28)
Donald N. Houpt, 298 Elk Crossing Lane, Keystone, Colorado; 

(29)
James F. Lawrence, 0268 Elk Crossing Lane, Keystone, Colorado; 

(30)
Ken Stern and Ann Livedalen, 81 Saw Whiskers Circle, Keystone, Colorado; 

(31)
John and Barbara Rosenberg, 23 Bear Tree Court, Keystone Colorado; 

(32)
Jack C. Rubenstein, 1337 Soda Ridge, Keystone, Colorado; 

(33)
William A. and Irma Lov Hirsch, 35 Primrose, Keystone, Colorado; 

(34)
Brom House, LLC, 48 Winter Ridge Circle, Keystone, Colorado; 

(35)
Greg Dixon, 0282 Elk Crossing Lane; Keystone, Colorado; 

(36)
Anthony and Marva DeFalco, 290 Elk Circle, Keystone, Colorado; 

(37)
Amir and Sandra Pambechy, 0394 Elk Crossing Lane, Keystone, Colorado; 

(38)
Newland L.P., 92 Lenawee Lane, Keystone, Colorado; 

(39)
Terry Gilland, Steve Chapman, Bill Kimball, Jack Taylor, 1273 Keystone Ranch Road, Keystone, Colorado; 

(40)
Joel and Sandra Barkan, 42 Porcupine Court, Keystone, Colorado; 

(41)
Frantine, Inc., 6 Goldenrod Circle, Keystone, Colorado; 

(42)
Harold and Janet Tague, 250 Elk Circle, Keystone, Colorado;

(43)
Char Bloom, 242 Elk Crossing Lane, Keystone, Colorado; 

(44)
Carol Kresge, 203 Gentian, Keystone, Colorado; 

(45)
Great West Life & Annuity, 90 Potentilla Lane, Keystone, Colorado; 

(46)
Hal and Sally Thorne, 832 Penstemon Road, Keystone, Colorado 

(47)
Scott and Louise Engwer, 114 Yarrow Lane, Keystone, Colorado;

(48)
Brook Anne and Jerry Broesche, 48 Wintergreen Circle, Keystone, Colorado;

(49)
Arapahoe Lodge Condominium Association, Inc.;

(50)
Argentine Condominium Association, Inc.;

(51)
Buffalo Lodge and Dakota Lodge Condominium Association, Inc.

(52)
Chateaux d'Mont Condominium Association, Inc.;

(53)
Decatur Condominium Association, Inc.;

(54)
Expedition Station Condominium Association, Inc.;

(55)
Flying Dutchman Condominium Association, Inc.;

(56)
The Gateway Condominium Association, Inc.;

(57)
Hidden River Lodge Condominium Association, Inc.;

(58)
Homestead/Lodgepole Condominium Association, Inc.;

(59)
Ironwood Townhome Homeowner Association, Inc.;

(60)
Jackpine Lodge and Black Bear Lodge Condominium Association, Inc.;

(61)
Lakeshore Condominium Association, Inc.;

(62)
Lakeside Condominium Association, Inc.;

(63)
Lenawee Condominium Association, Inc.;

(64)
Lone Eagle Above River Run Condominium Association, Inc.;

(65)
Montezuma Condominium Association, Inc.;

(66)
Northstar at Keystone Homeowner Association, Inc.;

(67)
Pines at Keystone Condominium Association, Inc.;

(68)
Plaza Condominium Association, Inc.;

(69)
Quicksilver Condominium Association, Inc.;

(70)
Riverbank Lodge Condominium Association, Inc.;

(71)
Red Hawk Lodge Condominium Association, Inc.;

(72)
Red Hawk Townhomes Homeowner Association, Inc.;

(73)
Seasons Homeowner Association, Inc.;

(74)
Settlers Creek Homeowners Association, Inc.;

(75)
Settlers Creek Townhomes Association, Inc.;

(76)
Silvermill Condominium Association, Inc.;

(77)
Ski Tip Ranch Condominium Association, Inc.;

(78)
Slopeside Condominium Association, Inc.;

(79)
Soda Spring at Keystone Condominium Association, Inc.;

(80)
Soda Spring at Keystone, Phase II, Condominium Association, Inc.;

(81)
Springs at River Run Condominium Association, Inc.;

(82)
Starfire Townhomes Association, Inc.;

(83)
Sts. John Condominium Association, Inc.;

(84)
Tennis Townhomes Condominium Association, Inc.;

(85)
Timbers on River Run Condominium Association, Inc.;

(86)
Trappers Crossing Homeowners Association, Inc.;

(87)
Wild Irishman Condominium Association, Inc.;

(88)
Willows at Keystone Condominium Association, Inc.;

(89)
Linda A. Raaf, Trustee by Resort Lodging;

(90)
Fred G. Peil;

(91)
Jay Budnick;

(92)
Shannon Sarina; 

(93)
KSAD, LLP (Amy L. Scott, David R. Parker, Wesley Dixon, and David Scott); 

(94)
Mark Williams; 

(95)
Charles Vasilius; 

(96)
David Bartlett; 

(97)
Maria Lawrance; 

(98)
Mimi Lawrence; 

(99)
Ellen Fulkerson; 

(100)
Paul Hilton; 

(101)
Paul and Vicki Siegert; 

(102)
Timothy Bourke; 

(103)
Brooke Taylor Parkin and Lee K. McNeely; 

(104)
Jeff Travis; 

(105)
Eric Wallace; 

(106)
Grove Nichols; 

(107)
Tom and Leisha Kish; 

(108)
Ray and Nancy Knight; 

(109)
Daniel I. Kazzaz; 

(110)
John P. Denneen; 

(111)
Charles Swyers; and 

(112)
Antlers Gulch HOA.

Decision No. C06-1444.

27. By Decision No. R07-0798-I, Keystone was compelled to produce a copy of all contracts under Permit No. B-9862 under which Vail currently provides transportation services. Those documents produced were admitted as Hearing Exhibit 30.  Hearing Exhibit 31 is a summary of the information in Hearing Exhibit 30.  Mr. Suwinski calculates that 4,106 bedrooms and an unlimited number of unidentifiable passengers are represented in contracts, including those proposed to be served in the within application.

28. The history of prior proceedings regarding Contract Carrier Permit No. B-9862 were summarized in Decision No. R06-1301:

Keystone originally applied to provide service as a contract carrier within the geographic area encompassed by the Contract Carrier Authority on October 27, 2004, in Docket No. 04A-554BP-Ext.  On June 22, 2005, the ALJ assigned to that case denied the application.  See, Decision No. R05-0774.  Among other things, the ALJ found that the service proposed by Keystone was not in the nature of contract carriage and, instead, constituted common carriage.  The Commission subsequently upheld the ALJ’s recommended decision.  See, Decision Nos. C05-1103 (issued September 20, 2005) and C05-1341 (issued November 14, 2005).

During the time Docket No. 04A-554BP-Ext. was pending, Keystone filed three additional applications to provide service as a contract carrier within the involved geographic area.  The first application, filed in Docket No. 04A-646BP-Ext. on December 20, 2004, sought authority to provide contract carrier services for 18 contracting parties.  It was granted on March 3, 2005.  See, Decision No. R05-0263.  The second application, filed in Docket No. 05A-035BP-Ext., on January 19, 2005, sought to extend the Contract Carrier Authority by adding an additional 31 contracting parties.  It was granted on an uncontested basis on May 17, 2005, thereby increasing to 51 the number of contracting parties to be served under the Contract Carrier Authority.  See, Decision No. R05-0586.

Keystone’s third application to extend the Contract Carrier Authority was filed in Docket No. 05A-452BP-Ext. on October 26, 2005.  It again sought to extend the Contract Carrier Authority by adding 40 additional contracting parties.
  It was granted, again on an uncontested basis, on December 29, 2005.  See, Decision No. C05-1482.  This increased to 88 the number of contracting parties that Keystone could serve under the Contract Carrier Authority.  In granting the application the Commission expressed concern as to whether the proposed service was common as opposed to contract carriage.  However, it concluded that Keystone’s proposal to implement a “properly enforced” pass system for its contracting parties ‘…demonstrated a distinguished and specialized character of the proposed service, and sufficiently differentiated the service from common carrier service.’  See, Decision Nos. C05-1340 and C05-1482, ¶ I.A.10.

Decision No. R06-1301 at 6-7.

29. In Docket No. 06A-155BP-Extension, a further extension was sought.  By Decision No. C06-1444, the Commission granted the application, adding 24 contracting parties and increasing to 112 the number of customers to be served by Keystone under the Contract Carrier Authority.

30. Keystone uses buses of various sizes and types, at least in part, for the provision of existing service under its contract carrier authority.  In the application, Keystone identified its entire fleet on its equipment list.  See Hearing Exhibit 6.  Keystone’s equipment is identified and used for both common and contract service.  No equipment is exclusively used to provide either common or contract service.

31. The Keystone Resort is unique because it lies within an unincorporated portion of Summit County.  The Keystone Resort has no taxing authority.  Mr. Breslin testified that these circumstances require an alternative means to provide free transportation service during ski season similar to that available in Breckenridge, Vail, and Avon.

32. Keystone previously conducted all operations under common carrier authority.  At that time, Keystone provided free transportation service to the public under Certificate of Public Convenience and Necessity (CPCN) PUC No. 20195.  The last year that Keystone Resort ran its route system as a common carrier was 2003.  As operating costs increased, Keystone determined that some cost recovery was necessary to continue providing adequate service.  

33. After consultation with the Commission Staff, Keystone ultimately determined that a charge of $150 per bedroom per year would be assessed to customers for year-round passenger carrier service pursuant to a contract carrier permit.  As a result, Keystone intended to recover approximately one third of the $1.8 million operating costs for the passenger transportation system as of four years ago.  The other two thirds would be paid by the Vail Resorts (split evenly between the mountain division and hospitality).  Bus passes are given to the paying guests of Vail Resort properties such as restaurants, hotels, conference centers, property management companies, and golf courses as guests of the resort.  

34. Hearing Exhibit 10 is a copy of the Keystone Transportation 2006/2007 schedule.  

35. Hearing Exhibits 12 and 13 are detailed maps of the Keystone area.  Properties marked with a hand-written number and highlighted in yellow are existing contract customers of Keystone.  Those properties marked with a hand-written letter and highlighted in orange are also existing contract customers of Keystone.  Those properties highlighted in blue are the subject of the within application.

36. Mr. Breslin described the current common carrier operations under CPCN PUC No. 20195 as a free scheduled service of two routes during the wintertime from the Tenderfoot parking area and the Mountain House to River Run.  The routes are within Keystone’s certificated territory.  He gave conflicting testimony as to whether the shuttle known as the blue-stripe bus (between Mountain House and River Run) was operated under common carrier authority.  Mr. Breslin admitted that there is no schedule on file with the Commission for the blue-stripe bus.

37. Contrary to Mr. Breslin’s initial testimony, he later acknowledged that Hearing Exhibit 14 is a copy of the common carrier schedule operated during the last ski season.  He acknowledged that due to enforcement issues with the pass system, modifications were made that were not filed with the Commission.  Keystone required a buss pass on the common carrier route, except for between the Tenderfoot housing and River Run.  Thus, the only common carrier operations currently provided consist of a shuttle between Tenderfoot housing and River Run.

38. Keystone holds itself out to the public as a transportation provider.  In 2004, Keystone distributed letters to single family homeowners.  See Hearing Exhibit 16.  Keystone stated that “[e]ffective December 1st, 2004, door to door bus service to Keystone Mountain and around Keystone Resort from individual homes will be on a contract basis….Please mail the enclosed contract along with a check if you would like door-to-door bus service.”  This was a general solicitation addressed to “Single Family Owner” and there were no changes in service described in the letter.  See Hearing Exhibit 16.  Mr. Breslin assumes that multiple attempts were made to offer the contract services, but did not recall what other attempts were made to solicit the contract service offering.  
As of September 2007 (in compliance with the deadline for pre-filing hearing exhibits), the Keystone Lodge’s website states that the Lodge has 152 guest rooms.  “Guests at Keystone Lodge & Spa enjoy a complimentary shuttle to the lifts (offered every eight minutes), 

39. plus access to Keystone’s free Resort Shuttle system.”  Hearing Exhibit 23 at 4.  A different page from Keystone Lodge’s website stated:  

Free Intra-Resort Transportation  

Keystone Transportation provides free shuttle service to all areas of the resort aboard comfortable buses.

The service is free and available to all.

Intra-resort transportation is provided through a combination of scheduled routes and on-call (E.A.S.E.) buses.

Route buses run from 7:30 a.m. to 10 p.m.

Buses serve the Keystone Lodge, the Conference Center, Keystone Village, River Run, Keystone Mountain, and outlying condominiums.

E.A.S.E. buses are available before and after route buses to outlying resort areas not served by a route.

Call 970-496-4200 for more information.

Hearing Exhibit 24.

40. Mr. Suwinski described two occasions when he inquired of Keystone about using the transportation system as a non-guest.  He was advised that he could use the system.  On another occasion, he was unable to identify any common carrier service despite having knowledge of information on file with the Commission.  Further, he inquired as to call-and-demand service outside of the Keystone Resort and he was told there was none.

41. Mr. Breslin next described the current customers under its existing contract carrier authority:  “Customers utilizing the service must reside within the prescribed territory, signed a contract, pay the $150 per bedroom charge, and produce a pass to get on the bus as described in his testimony.”  Hearing Exhibit 1 at 13.

42. Keystone has one offer to provide transportation service -- its form Transportation Agreement (e.g., Hearing Exhibit 9).  A copy of the standardized contract is included as Exhibit TB-2 to Hearing Exhibit 1.  Keystone provided the form agreements to customers and contends that fairness among customers dictates a uniformity of contract. Mr. Breslin states that customers enter into the contract voluntarily and are able to negotiate terms, provided they are also satisfactory to Keystone.  However, he could not identify any request to negotiate a single provision in the agreement in the two years prior to hearing.  

43. The contracts for the proposed service are identical except for the completed blanks.  See Hearing Exhibit 9.  The substance of the printed portion of contracts in Hearing Exhibit 9 is substantially identical to the one in Hearing Exhibit 16, except that the territorial scope is limited and an indemnification provision is removed.  The substance of the printed portion of contracts in Hearing Exhibit 30 is substantially identical to Hearing Exhibits 9 and 16, except for differing territorial scope and the indemnification provision.  On cross examination, Mr. Breslin acknowledged that any changes in the contract have been at Keystone’s initiative, rather than a requested change by a particular customer.

44. Mr. Breslin clarified that Keystone's scheduled service, as it existed prior to the filing of this application, will not be affected at all by the grant of this application. Adding those customers that are the subject of this application “will not change anything.”  Transcript I at 167.  Keystone's call-and-demand service, as it existed prior to the filing of this application, likewise will not be affected at all by the grant of this application. 

45. After scheduled service ends for the day, Mr. Breslin explained that contract customers are provided by call-and-demand, door-to-door service.  Such operations appear inconsistent with the transportation agreements in Hearing Exhibit 9.  Reviewing the contracts, there is no limitation on availability of call-and-demand limousine service during times when scheduled service is available.  Mr. Beslin’s testimony as to operations in fact will prevail over the uncorroborated form agreements submitted in Hearing Exhibit 9.

46. Mr. Suwinski owns a home within the territorial scope of the contracts at issue herein.  He expressed a willingness to sign Keystone’s contract, pay the $150 per bedroom charge, and produce a pass to use the service.  However, Keystone denied Mr. Suwinski a contract for transportation service.  

47. Prior to the filing of this application, Mr. Suwinski is the only individual homeowner that was not a member of a homeowner association to be refused transportation service.

48. After Mr. Suwinski’s intervention in this proceeding, Mr. Breslin reports that Keystone stopped accepting new contract carriage customers from individuals within a homeowner association.  Mr. Breslin admitted that he did not know whether any of the individual contract customers that are the subject of this proceeding are within homeowner associations; however, he imagined that they were in the Ranch Homeowners’ Association.  For now, service is apparently available to those not part of an association and all homeowner associations within the limits of the contracted territory.

49. The Key Condo Homeowner Association, subject of this Application, is on the blue-striped bus route.  Mr. Breslin testified that the bus stopped at the Key Condo and picked up passengers under their common carrier authority. 

50. Mr. Breslin expresses how Keystone has worked with the Commission and its staff over the years to resolve concerns regarding the nature of its operations.  

51. Keystone contends that continued operations under the extension requested herein will rely upon a pass system to show continued distinct and specialized service.  “The only passengers we [Keystone] serve under Permit No. B-9862 are those whom we have executed contracts for the provision of transportation services."  Hearing Exhibit 1 at 15.

52. Keystone contends that the Commission has approved a pass system on two occasions, citing decision No. C05-1340, Docket No. 05A-452BP-EXT-TA, and C05-1482, Docket No. 05A-452BP-EXT.  Mr. Breslin states that Keystone implemented the pass system to ensure that “Only those customers who entered into contracts for service utilized and benefited from the transportation service provided by Keystone.” Hearing Exhibit 1, at 7.  Following the Commission’s decision in Docket No. 06A-155BP, Keystone invested to improve the current pass system. 

53. Mr. Breslin testified that “customers benefit from having exclusive access to safe, reliable and timely transportation service which we offer pursuant to contract authority, the extension of which is the subject of this Application.”  Hearing Exhibit 1 at 6.  On cross-examination, Mr. Suwinski challenged this testimony in light of Mr. Breslin’s contradictory testimony as to use of the transportation system by many other people.  Attempting to clarify, Mr. Breslin tried to describe customers in the context of contract customers as well as resort guests.

54. In the prior ski season, “Keystone distributed bus passes exclusively to its contract customers in the form of a key card along with a letter advising each customer of the new bus pass system and the requirement that customers needed to present the pass in order to board the bus.”  Hearing Exhibit 1 at 9.  However, Mr. Breslin acknowledged that in addition to passes, room keys for resort properties act as a buss pass. Employees also gain access to the contract carrier system using employee identification or a uniform.  Thus, services are not limited to contract customers.  

55. Mr. Breslin is not familiar with any other pass systems, but believes that a properly enforced pass system would not prohibit someone making an effort to circumvent the system.  

56. Mr. Suwinski had no difficulty "using" the Keystone transportation system on several occasions while testing Keystone's pass system.  Hearing Exhibit 29 is comprised of 12 2006-2007 bus passes and 1 “Gateway” pass obtained by Mr. Suwinski.  All of the bus passes are identical, with the exception of Mr. Suwinski’s notation as to how each tag was obtained.  He obtained two passes at the River Run Condo desk without identifying himself or his supposed room number.  He obtained several passes from a maid’s cart at the Keystone Spa.  He found passes at the Flying Dutchman and Wild Irishman bus stops and at the Mountain House.  A bus driver gave him a pass.  He bought passes from individuals at the Flying Dutchman bus stop for five dollars each.  He found one pass that was inserted in his ski jacket pocket at lunch time without his knowledge.

57. As part of a guest services industry, Keystone determined that it was best for other parts of the resort, including guest services and mountain operations, to pay the unrecovered cost of transportation service for their guests.  Such guests are said not to be served pursuant to a contract on file with the Commission.  Illustratively, Mr. Breslin stated that Mr. Suwinski, not being a contract customer, could have obtained a buss pass for transportation to the Ski Tip Restaurant.

58. Front office personnel for Keystone’s property management were trained on requirements to issue buss passes to guests at check-in.  Mr. Breslin would not be surprised that the River Run Condo registration office would give bus passes to anyone requesting them for their children (these are not room keys). 

59. During cross-examination, Mr. Breslin was asked how the proposed service is distinctly different or superior to the prior common carrier operations of Keystone.  Mr. Breslin contends that the implementation and enforcement of the pass system and more broad door-to-door service during off-peak hours and in the shoulder season demonstrate the distinctly different and superior contract carrier operations.  

60. Mr. Breslin testified that single-family-homeowner customers’ special and distinct need for call-and-demand, door-to-door service cannot be met by Keystone’s common carrier operations.  Although he also acknowledged that nothing prevents such operations under Keystone’s common carrier authority, he stated that Keystone has chosen to have only one route in the area of single-family-homeowner customers.

61. Under the proposed extension, Keystone describes service to single-family homeowners as a door-to-door service on a call-and-demand basis.  Customers under the proposed extension are purportedly unable to avail themselves of common carrier service, given the distance form their homes to the ski area.  Yet, Mr. Suwinski’s property is across the street from an existing contract customer, within a matter of steps from an existing bus stop, and within a couple hundred yards from a customer in this application, and Mr. Breslin contends that Mr. Suwinski can avail himself of common carrier services.

62. Mr. Suwinski’s home is in close proximity to several existing contract customers and Keystone has applied for an extension of contract authority to serve three single-family homeowners within approximately two blocks from his home.  Mr. Suwinski’s home is located near the middle of Last Chance Lane on the side of the street nearest to U.S. Highway 6 (designated 0053 on Last Chance Ln on Hearing Exhibit 12).  See also Hearing Exhibit 22.  It is located approximately 110 steps from the bus stop near the intersection of Keystone Gulch Road and Last Chance Lane.    

63. Mr. Suwinski claims that Keystone has failed to demonstrate that the proposed service is contract carrier service.  He contends that Keystone’s current service is merely common carriage in the disguise of a contract carrier.  To the extent that the Commission finds the proposed service is contract service, he contends that Keystone has failed to demonstrate any specialized or tailored service under the boilerplate contracts.   He contends it is not possible to demonstrate specialized or tailored services to address distinct customer needs with a one-contract-fits-all contract.

64. Mr. Suwinski is familiar with other transportation pass systems.  Based upon experience with such systems that are not contract carriage providers, he contends that Keystone has not demonstrated in this case that such a pass system demonstrates any specialized or tailored service compared to existing services.  

65. Mr. Suwinski wants to rent his property in Keystone and has already entered into rental agreements for the 2006-2007 ski season without being able to offer transportation service.  However, he believes that transportation services are absolutely critical for owners renting their property.  Keystone has the only transportation system providing transportation service near his home.  The availability of transportation service is an important factor in his ability to earn income from the rental of his home.

66. Mr. Breslin acknowledged that availability of transportation services is desirable when renting a property.  He also acknowledged that advertisements for the Lodge or the Inn highlight shuttle service as a part of their offering.

67. Mr. Suwinski claims that Keystone has discriminated against him in the provision of transportation services.  Addressing this claim, Mr. Breslin contends that Mr. Suwinski is among a handful of potential customers that Keystone has opted not to contract with.  Hearing Exhibit 1 at 18.  Keystone contends it has the freedom to choose with whom it contracts and it has chosen not to contract with Mr. Suwinski.

68. Mr. Breslin previously stated that he was thinking of Mr. Suwinski when he stated to this Commission that “No one benefits when malicious attempts are made to undermine the delivery of service to our customers, particularly when those attempts are made by those who do not contract for the service in question.”  Hearing Exhibit 17 at 7.  He further testified that “[e]very time we spend time with you [Suwinski], we’re not spending time doing something constructive.”  Transcript I at 150.

69. Mr. Suwinski has actively pursued his interests before the Commission and has been active in his community.  Mr. Suwinski demonstrated ongoing efforts to work with Keystone to avoid discrimination that he alleges has occurred over the past few years.

70. Keystone attempts to cast aspersion on Mr. Suwinski’s character because he misled Keystone while testing the pass system and because he stated that the “[s]tandard response to any alleged contract breech (sic) would be to seek redress under the contract.  Also, see Paragraph ‘D. Termination and Default’ provisions of the ‘standard’ Keystone Transportation Contract which references a 14 day written notice, and the opportunity to ‘cure’ any breech (sic).”  Exhibit TB-3 to Hearing Exhibit 1, at 6.  Mr. Suwinski, trained as an attorney, does not practice law.  However, he states one of the most basic principles of contract law.  Mr. Suwinski has uniformly and consistently denied attempts to mischaracterize his statement in this regard.  In the event of breach, the contract is the first place to look for the parties’ agreement as to remedies.  Keystone’s attempt to make more of the statement fails.  

71. Secondly, Keystone attempts to cast aspersions based upon Mr. Suwinski’s testing of the pass system.  While it is true that he misrepresented himself to obtain bus passes, that is the only way he could test Keystone’s system.  He explained that he did not act for any personal gain.  There is not one scintilla of evidence that his motives were for any purpose other than to test that system.  

A. Intervenor’s Motion to Dismiss

72. Following the conclusion of the hearing, Suwinski filed the Intervenor’s Motion to Dismiss.  Mr. Suwinski argues that the application must be dismissed based upon several grounds.

73. Mr. Suwinski contends the within application is moot because the terms of the contracts in Hearing Exhibit 9 have expired.  

74. Mr. Suwinski contends that Keystone seeks to provide both scheduled and call-and-demand services under contract authority under a “B” permit that is limited to call-and-demand service, citing § 40-11-101(9)(b), C.R.S.  Mr. Suwinski contends that Keystone must apply for an “A” permit pursuant to § 40-11-101(9)(a), C.R.S., in order to provide scheduled service.

75. Mr. Suwinski contends that the comingling of equipment for common and contract service negates any argument based upon the record in this proceeding that the service provided is distinctly different or superior.

76. Mr. Suwinski contends that Keystone is holding itself out to the public to provide the services at issue.  The fact that Mr. Suwinski is refused a contract is argued only to demonstrate two grounds that are against the public interest.  Thus, it is argued that the services are effectively offered to the public.

77. Mr. Suwinski argues that there is no defined number or set of contract passengers.  Contracts are with individuals as well as homeowner associations.  Passes are available to an unlimited number of people for an entire season.  Applicant has no ability to enforce the use of passes and they appear to be readily available to anyone.

78. In summary, Mr. Suwinski contends that the proposed contract services are de facto common carrier service.

79. Because Mr. Suwinski’s motion to dismiss is based upon facts adduced at hearing, and Mr. Suwinski seeks the same relief on the merits of the application, consideration of the motion will be joined with consideration of the merits of the case.

B. Analysis

80. Keystone has applied to further extend its Contract Carrier Authority under Permit No. B-9862.  If the application is granted, 11 contracting parties (nine single-family homeowners and two homeowner associations) will be added.  Thus, the number of contracting customers to be served by Keystone under the Contract Carrier Authority will increase to 123.  This proceeding will determine whether the proposed service meets applicable standards for contract carriage.

81. Keystone “must first establish that the service it intends to provide is within the definition of ‘contract carrier.’  See, Denver Cleanup Service, Inc. v. Public Utilities Commission, 516 P.2d 1252 (Colo. 1977) and Decision No. C03-0104 at page 10.  There is a presumption that the proposed service constitutes common carriage.  Id.” Decision No. R06-1301 at 16.  

82. As has been recognized by both parties in legal argument, this application must be decided upon the record herein and the doctrines of stare decisis and res judicata do not strictly apply.
 

83. Although Keystone is applying for an extension of its existing contract carrier permit, the application is to be tested by the same standards as apply to issuance of a new permit. Denver & R. G. W. R. Co. v. Public Utilities Com., 142 Colo. 400, 403 (Colo. 1960).

84. The Commission is vested with the authority to issue a permit to a contract carrier by motor vehicle and may attach to such permit and to the exercise of the rights and privileges granted such terms and conditions as are reasonable. § 40-11-105, C.R.S. 

85. "[E]very contract carrier is forbidden, by discrimination or unfair competition, to destroy or impair the service or business of any motor vehicle common carrier or the integrity of the state's regulation of any such service or business."  § 40-11-105(2), C.R.S.
86. “The proper standard of review to be applied by the PUC in ruling on an application for a contract carrier permit to transport persons or property by motor vehicle is contained in section 40-11-103(2), C.R.S. 1973.” Pollard Contracting Co. v. Public Utilities Com., 644 P.2d 7, 8 (Colo. 1982), citing See McKay v. Public Utilities Commission, 104 Colo. 402, 91 P.2d 965 (1939).

“No permit nor any extension or enlargement of an existing permit shall be granted by the commission if in its judgment the proposed operation of any such contract carrier 

87. will impair the efficient public service of any authorized motor vehicle common carrier then adequately serving the same territory over the same general highway route.”  § 40-11-103, C.R.S.

88. Commission rules also provide:  “The Commission shall not grant, extend, or otherwise modify a common carrier certificate or contract carrier permit, if the regulated intrastate carrier would thereby obtain duplicating or overlapping authorities. Nothing in this rule shall be construed to prohibit Commission cancellation of duplicating or overlapping language that arises as a result of any such grant, extension, or other modification.”  Rule 6206, 4 CCR 723-6.

89. Keystone must overcome the presumption that the proposed service constitutes common carriage by establishing that its service is specialized and tailored to meet its contracting customers’ distinct transportation needs.  See, Rule 6203(e)(I) of the Commission’s Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6-6203(e)(I).  However, even if the burden is met, the Application will be denied if Applicant’s proposed operation will impair the efficient public service of any common carrier then adequately serving the same geographic area.  Rule 6603(e), 4 CCR 723-6.

90. Rule 6203 requires that applicants for contract carrier authority attach a letter signed by each proposed customer that:

(A)
shall contain the proposed customer's name, address, and phone number;

(B)
should indicate the proposed customer's special or distinctive transportation needs and whether those needs can be met by existing service;

(C)
should specifically support the applicant's particular request for authority;

(D)
should describe whether and how existing service is inadequate; and

(E)
shall contain a statement, signed by the proposed customer, stating that the letter contains only information that is true and correct to the best of the proposed customer’s knowledge and belief.

Rule 6203(X), 4 CCR 723-6.

91. Where no existing common carrier service is in fact provided in conflict with proposed contract service, there can be no impairment by the issuance of a contract carrier permit.  Pollard Contracting Co. v. Public Utilities Com., 644 P.2d 7, 12 (Colo. 1982).

92. The legislature and the Commission have mandated a preference for common carriage over contract carriage for the benefit of the traveling public.  See e.g.. § 40-11-103(2), C.R.S., and Rule 6603(e).  It is well recognized that a contract carrier cannot serve the general public.  Miller Bros., Inc. v. Public Utilities Com., 185 Colo. 414, 421 (Colo. 1974).  “The protection of common carriers, therefore, is not an end in itself but a means of promoting the public interest in the coordination of common carrier and contract carrier operations in such a way as not to impair the public's access to common carrier service at reasonable rates.”  Regular Route Common Carrier Conference of Colorado Motor Carriers Assoc. v. Public Utilities Com., 761 P.2d 737, 745 (Colo. 1988).

C. Nature of Services

93. Keystone points out that there is no limitation in public utilities law or Commission rules on the number of contracting parties with whom a carrier may contract for the provision of contract carrier service.  Hearing Exhibit 1 at 16.

94. The Commission has rejected adoption of any specific number of contract customers to determine whether a contract carrier is holding out its services to the general public.  Such a determination must be made based upon the facts and circumstances of each case.

95. Mr. Suwinski contends that the proposed services to be provided by Keystone in this application are common carriage, not contract carriage.  

96. Substance governs over form in determining whether a business is that of a common carrier:  “’the important thing is what it does, not what its charter says.’  A service may effect (sic) ‘so considerable a fraction of the public that it is public in the same sense in which any other may be called so …. The public does not mean everybody all the time.’ Id.”  Davis v. Public Utilities Commission 247 P. 801, 79 Colo. 642, 644 (Colo. 1926) quoting Terminal Taxicab Co. v. Kutz, et al., 241 U.S. 252, 36 Sup. Ct. 583, 60 L. Ed. 984, Ann. Cas. 1916D, 765.

97. Applying the comparable precedent statute to § 40-11-105, C.R.S., the Supreme Court recognized:  

The legislative intent is clear, that the authorization of private carriers shall not be detrimental, within the limits of the law, to common-carrier operation. No permit as a private carrier can be granted by the commission if in its opinion, based upon proper evidence, such private-carrier operation impairs the efficient public service of an authorized common carrier serving the same territory or over the same highways or routes. All this indicates an intent to coordinate motor transportation in such a way as to preserve common-carrier operation and to not impair the integrity of state regulation of common-carrier service. That this is in the public interest cannot be questioned, especially when we have in mind the difference in legal obligations as applied to common carriers and private carriers. The obligations of a common carrier to the public are different. A common carrier has the duty of giving adequate and sustained public service at reasonable rates, without discrimination. Any failure in that respect makes it civilly liable. Liability as to loss and damage owing to negligence is of a higher degree than that of a private carrier. A private carrier is liable only for mere negligence. A common carrier is held to the highest degree of care. The purpose of the legislative intent to protect the integrity of regulatory power over common carriers is therefore apparent. The exercise of regulatory power is primarily in the public interest. A greater degree of service is required from the common carrier; hence, the legislative direction that no permit to a private carrier should be granted if it impairs the efficient public service of an authorized common carrier.
McKay v. Pub. Utils. Comm'n, 91 P.2d 965, 970-971 (1939).

1. Discrimination

98. A contract carrier cannot be compelled to provide common carrier service.  § 40-11-103(3), C.R.S.  On the other hand, common carriers are obliged to serve the public interest and have a property interest that is entitled to protection from competition.  “’A common carrier has the duty of giving adequate and sustained public service at reasonable rates, without discrimination. . . . A common carrier is held to the highest degree of care.’” Vassos v. Dolce International/Aspen, Inc., 2006 U.S. Dist. LEXIS 19370 (D. Colo. 2006), quoting De Lue v. Public Utilities Com., 169 Colo. 159, 166-67, 454 P.2d 939 (Colo. 1969). 

99. Keystone contends that it is entitled to discriminate in the customers it works with because it is providing contract service.  Section 40-11-101(3), C.R.S., essentially defines a contract carrier as one that is not a common carrier. While a common carrier must convey for all desiring its transportation, a contract carrier owes an obligation only to its contract customers.  Salida Transfer Co. v. Public Utilities Com., 792 P.2d 809, 810 (Colo. 1990) citing Denver Cleanup Service, Inc. v. PUC, 516 P.2d 1252, 1253 (Colo. 1977).

100. Contract carriers have a right to discriminate among contracting customers based upon many business reasons. Deutsch v. Federal Ins. Co., 1996 U.S. App. LEXIS 11448 (10th Cir. 1996), citing Denver Cleanup Serv., Inc. v. PUC, 561 P.2d 1252, 1253 (Colo. 1977).
  Illustratively, the rafting company at issue in Deutsch v. Federal Ins. Co. “refuses business for many reasons including pregnancy, age, medical conditions, less than total use of limbs, refusal to wear equipment, improper attire, and use of alcohol or drugs.”  Deutsch v. Chubb Group of Ins. Cos., 1995 U.S. Dist. LEXIS 14646 (D. Colo. 1995).

101. Based upon the evidence as a whole, Mr. Suwinski has demonstrated that Keystone has refused to provide him contract carrier services due to personal conflicts, likely related to the history of litigation regarding transportation matters.  Keystone originally offered to provide Mr. Suwinski contract services in 2004.  See Hearing Exhibit 16.  However, they are no longer willing to do so.  The appropriateness of the current refusal is determined by whether the service is common or contract service.  It has not been shown that the current position is based upon any other illegal discrimination against Mr. Suwinski.

2. Distinct Customer Needs
102. The evidence presented of the unique needs of the contract customers is not compelling.  Each contract in the within application is supported by one letter each.  No testimony was provided by any customer.  Each of the letters is identical in substance (i.e., only unique items such as name and address differ). 

103. Contrary to Rule 6203(X)(E), the support letters fail to include a signed statement of the proposed customer stating that the letter contains only information that is true and correct to the best of the proposed customer’s knowledge and belief.  See Rule 6203(X)(E) , 4 CCR 723-6 and Hearing Exhibit 9.   

104. Notably, the form support letters are not even consistent with the form contracts.  The support letters address a proposed five-mile radius as the territory to be served (the identical territory to the contracts in Exhibit 30); however, the contracts propose a smaller territory “in and around Keystone Resort and shall not extend beyond the junction of Swan Mountain Road and Highway 6.”  See Hearing Exhibit 9.

105. Testimony and letters in support of the transportation agreements in Hearing Exhibit 30 are not included as part of the record.  However, the contracts in Hearing Exhibit 30 necessarily must encompass the superior, special, or a specifically tailored service to meet distinct customer needs.  Further, the support (oral or written) must have identified the distinct customer requirements for contract carrier service.  Therefore, one can reasonably infer that authorization to provide practically identical contract services must have been supported on a practically identical basis.

106. It is not credible that now customers representing properties having 4,106 bedrooms and an unlimited number of unidentifiable passengers have the same unique transportation needs.  To the contrary, circumstances described in the letters of support are, more likely than not, applicable to the entire area currently served by Keystone.  This is not to say that Keystone is compelled to provide the proposed service as a common carrier service, but it does further demonstrate that Keystone has not demonstrated unique transportation needs. 

107. The support letters contend that the manner in which a residence is situated creates a distinct and specialized need.  However, there is little to demonstrate such characterizations, nor is there anything demonstrated to be that unique about the properties at issue as apart from most properties in the Keystone area.  

108. Keystone’s existing scheduled service routes are described on Hearing Exhibit 10 and shuttle stops are indicated on the 2007 Keystone Resort Map, Hearing Exhibit 22.  Keystone bus stops are indicated on the map with a small bus symbol.  Those stops correspond to the 2006 ride schedule in Hearing Exhibit 10.
109. Oro Grande Lodge is adjacent to Highway 6 and others within this application are within a few hundred yards of Highway 6.  Based upon the curvature and appearance of roads on the maps, Hearing Exhibits 10, 12, 13, and 22, and proximity to other development, it is more likely than not that the factors cited in the support letters (i.e., “a dense network of winding and narrow roads in our neighborhood”) do not accurately describe properties for which service is supported.  Further, the Oro Grand Lodge is approximately one fourth of a mile away from the Mountain House (part of the ski resort), rather than “several miles from Keystone Mountain and its associated amenities.”

110. Factual assertions in the support letters are contradicted by Keystone’s own testimony.  Mr. Breslin acknowledged that the transportation services provided could be provided under the common carriage authority held by Keystone.  

111. The Commission has found that “[t]he fixed price for all its customers indicates that Vail Summit is not serving the distinct needs of its customers as it claims.  The scheduled service is identical for all of Vail Summit’s customers, including the price.  It does not matter which association is being served, how many customers are riding the service, or how far the association is from the mountain.”  Decision No. C05-1103.  This finding applies based upon the facts presented in this case.

112. Keystone in fact operates scheduled shuttle service and call and demand services are not offered during scheduled shuttle service.  Statements in support letters to the effect that “it is simply not feasible for Keystone to run a timely scheduled route designed to service our residence” simply is not credible in light of existing scheduled service and the fact that approval of the application will not affect existing scheduled service.

113. The fact that service will not be affected by a granting of the application is practically an admission that there is no unique demand from the 11 customers at issue.  The information in the support letters is more likely a statement of concerns for anyone near the Keystone Resort.

114. Based upon the evidence taken as a whole, Applicant has failed to demonstrate unique customer transportation needs requiring contract carrier services.  The ALJ is unable to identify any needs of the proposed contract customers that differ from the needs of Mr. Suwinski, or likely any other homeowner near Keystone Resort.  
3. Specialized and Tailored Transportation Service

115. To meet distinct customer needs, it is the transportation service which must be distinctive under Denver Cleanup.  Decision No. C05-1183.  The Supreme Court noted in Denver Cleanup that the service must be superior to the common carrier service.  As the Supreme Court indicated in Denver Cleanup, a portion of the test “is whether a contract carrier’s service to a potential customer is distinctly different or superior to that of authorized common carriers.” (emphasis modified) Id. at 1254.

116. Keystone has not shown that the proposed transportation service is specialized and tailored as to existing authorized common carrier service.  The proposed contracts effectively bundle scheduled and call-and-demand transportation services.  Mr. Breslin admitted that approval of the within application will not affect Keystone’s operations.  It has not been shown that the addition of call-and-demand limousine distinguishes scheduled service.  Illustratively, it has not been shown that if one common carrier provides scheduled service, and a second common carrier provides call-and-demand limousine service, then a third provider could combine the two identical services as unique by definition such that a permit could be granted.  

117. When considering identical contracts for contract carrier services, the Commission has found that such service “does not bear any indicia of being catered to its customers.”  Decision No. C05-1103.

118. The proposed service fails to meet the statement of need expressed in support letters.  See Hearing Exhibit 9.

119. Mr. Breslin contends that the pass system is to ensure that only customers entering contracts for service are served.  However, it is abundantly clear that anyone at the address of a contracting party may request and obtain a pass for transportation.  The Commission contemplated that a properly enforced pass system would demonstrate a distinguished and specialized character of the proposed transportation service, but that facts presented do not support such a conclusion in this case.  The facts at hearing demonstrate that Keystone’s pass system is ineffective for its purpose.   

120. Mr. Suwinski points out that the number of contract customers does not provide any representation as to the number of people using the contract service.  The number of bedrooms simply does not determine the number or identity of passengers requiring transportation.  There is no quantifiable or identifiable group of passengers to be served under the proposed contracts.   Based upon some testimony, a pass to access a restaurant at Keystone Resort may even be adequate to obtain a pass for the season.

121. An unlimited number of passes are available and there is no recovery effort.  Thus, any pass is effectively a season pass.  Under the terms of the proposed contracts, it is not even required that passengers have any relationship with a contracting customer.  Thus, a contracting customer can pass out an unlimited number of passes.  Any customer of a Keystone Resort location can obtain and distribute an unlimited number of passes.  Anyone possessing a pass for use of the transportation system is free to use the system all season. 

122. Passes are relatively easily obtained and available around the resort at almost anytime.  Keystone’s operations do not meet that standard to show distinguished or specialized nature of service proposed to be offered to the 11 contract customers at issue in this application. 

123. Keystone’s contract service is effectively offered to the public, or a substantial portion of the public, individually or by representation (e.g., homeowner associations).  Although Keystone implemented the pass system intending to demonstrate that service is not available to the general public, failure to properly design and enforce the system has resulted in passes generally available at least to anyone desiring one that is willing to sign a contract or that is visiting the Keystone resort, except Mr. Suwinski.

124. Keystone’s proposed transportation services are at least substantially similar to common carrier services and it has not been demonstrated that the proposed services are specialized or tailored to demonstrated transportation needs.  The evidence shows that Keystone is authorized to provide the transportation services demanded by the 11 customers under existing common carrier authority.

125. In Decision No. C05-1340, Docket No. 05A-452BP-TA (November 16, 2005), an uncontested application, the Commission stated:  
The Commission finds that the Keystone Resort’s proposal to require passengers to present a pass before boarding the bus resolves the difficulties noted by the homeowners with regard to passenger identification and improper subsidization.  In addition, a properly enforced pass system demonstrates the distinguished and specialized character of the proposed service, and sufficiently differentiates the service from common carrier service.  
The Commission reiterated the findings regarding the pass system in Decision No. C06-1444 and inferred that a properly enforced pass system, would “distinguish between contract customers and the general public that use its scheduled services.”  Decision No. C05-1341.   
126. The Commission’s prior decisions stand for themselves under the particular facts and circumstances at the time.  However, there is no basis to conclude that the existence of a pass system alone ensures that any transportation service will forever and in all circumstances be a distinctly different or superior service as a contract carrier service.  Such an interpretation would clearly contradict the legislative and public-interest preference for common carriage to benefit the traveling public.  Further, such an interpretation would contravene applicable law and allow a carrier to avoid common carrier obligations by contracting with every single individual in the proposed territory.  As addressed above, each case must be decided based upon the record presented.

127. Not disagreeing with the ALJ’s findings of fact, the Commission granted exceptions in Decision No. C06-1444 and exercised extraordinary discretion allowed under the statute to grant a contract carrier permit.  The Commission specifically and explicitly explained that no common carrier was harmed by the Application in Docket No. 06A-155BP-Extension and that the proposed service was available to those who are willing to enter into a contract for those services (i.e., including Mr. Suwinski).  The Commission granted the application based upon the unique circumstances present in that case.  See Decision No. C06-1444.
128. The evidence shows that the very unique circumstances relied upon by the Commission are no longer present.  Mr. Suwinski has been denied his request for contract service.  Now that Keystone has chosen not to contract with individual property owners within a homeowner association, there is additional potential that property owners desiring transportation will not be able to obtain it or that owners within a homeowner association not wishing to pay for transportation service will be compelled to do so.

129. Particularly in light of the changed circumstances, the Commission must carefully reconsider the effect of extending contract authority upon the preferred common carriage services.

130. Because the obligations of a contract carrier differ from those of a common carrier, the public interest requires that Keystone’s interests as to the certificate and permit be analyzed independently.

D. Overlapping Territories

131. A carrier can operate as both a common carrier and a contract carrier as long as there was no overlap in territory.  Salida Transfer Co. v. Public Utilities Com., 792 P.2d 809, 813 (Colo. 1990); Red Ball Motor Freight, Inc. v. Public Utilities Com., 525 P.2d 439, 441 (Colo. 1974).

132. In the application, Keystone acknowledges that it also holds CPCN PUC No. 20195, which authorizes transportation in the same geographic territory as is provided in the contracts at issue.

133. Keystone’s CPCN PUC No. 20195 authorizes scheduled and call-and-demand limousine service between all points located within a five-mile radius of the intersection of U. S. Highway 6 and West Keystone Road, in Summit County, Colorado.  
134. Duplicating or overlapping authority “means transportation in the same type of service between the same points under two or more separate common or contract carrier authorities which are held by the same regulated intrastate carrier.”  Rule 6001(h), 4 CCR 723-6.

135. In order to be found duplicative, operating authorities need not be identical.  The Supreme Court has recognized: “In light of Northwest's ability to transport essentially the same commodities to the same places, albeit under slightly different terms, the PUC's finding in Decision No. 91439 that the permit and certificate confer duplicating operating authority is justified.”  Northwest Transport Service, Inc. v. Public Utilities Com., 197 Colo. 437, 440 (Colo. 1979).  See also, Salida Transfer Co. v. Public Utilities Com., 792 P.2d 809, 812 (Colo. 1990).

136. It is found that the extension requested duplicates Keystone’s existing common carrier authority.  Because Keystone owns overlapping common and contract authorities, further expansion of the overlap does not harm Keystone, but it harms the common carriage certificate and the traveling public.  Keystone has no incentive to undertake the more onerous burdens of common carriage to serve the public convenience and necessity.  

137. If granted the within extension, while retaining existing common carriage authority, Keystone would stockpile operating rights allowing it to impair the public's access to common carrier service at reasonable rates.  The certificated common carrier territory is legally protected from competition while Keystone chooses to narrowly operate its authority.  Anyone other than Mr. Suwinski would have to give heavy consideration to questioning the adequacy of common carriage in light of the significant burden of proof and the risk that Keystone might no longer offer them contract services.  On the other hand, Keystone aggressively offers contract service solely upon its own terms. By segregating contract operations, while protecting its territory through the certificate, Keystone circumvents common carriage regulation, subordinates the public interest, and provides contract service solely as it wishes. In fact, Keystone now controls a significant portion of the transportation market to the detriment and exclusion of the authorized common carrier authority that it also controls.

138. The Commission’s attempt to accommodate Keystone in the past has proven to fail the public interest.  Facilitation of consensual contracts available to all has created a perfect storm for Mr. Suwinski, and those similarly situated, because Keystone has changed its way of doing business.  In the end, those in the good graces of Keystone benefit from the transportation service while those not chosen (so far perhaps Mr. Suwinski) are left without transportation.  

139. The traveling public is jeopardized by extension of Keystone’s contract authority to further overlap the authorized common carriage in the same territory. 

140. In the Application of Collins Coaches, Ltd. for Authority to Operate as a Class “B” Contract Carrier by Motor Vehicle, a tour company had an affiliate that subsequently applied for a contract carrier permit to serve the tour company.  The Commission found that unlimited solicitation of the tour company with a captive contract carriage yields de facto common carriage.  The tour company provides de facto common carriage through the unregulated and unlimited solicitation to all.  Allowing such business arrangements to jeopardize the integrity of the state's regulation of common carriage must fail.  Decision No. R85-187 (See copy attached as Exhibit A.)

141. Section 40-11-105, C.R.S., prohibits a contract carrier from destroying or impairing the integrity of the state’s regulation. Through its resort properties, Keystone holds itself out to the public to provide transportation to all and then serves the public through its common carrier service.  Further, by not exercising its common carriage authority and aggressively offering contract service to meet the public demand, the integrity of the state's regulation of common carriage is impaired and/or destroyed.

E. Fitness

142. The concept and applicability of “fitness” was summarized in Decision No. R06-1301:

The concept of “fitness” is common to both common and contract carrier applications.  It generally requires that an applicant establish that it is operationally and financially capable of providing the proposed transportation service.  One aspect of the “fitness” analysis involves an evaluation of the applicant’s ability or willingness to abide by applicable statutes and Commission regulations governing regulated carrier operations.  In this regard, the courts have upheld the Commission’s authority to deny common or contract carrier applications when it finds that an applicant’s prior unlawful behavior is intentional or constitutes a reckless, persistent, protracted or knowing disregard for the law. 

Decision No. R06-1301 at ¶ 46, citing Thacker Bros. Transportation v. Public Utilities Commission, 189 Colo. 301, 543 P.2d 719 (Colo. 1975) and Mobile Pre-Mix Transit, Inc. v. Public Utilities Commission, 618 P.2d 633 (Colo. 1980).

143. Several aspects of the operating testimony in this docket are troubling.  

144. In Decision No. R06-1301, it was specifically found that Keystone made a management decision to provide service prior to obtaining the necessary authority.  Decision No. R06-1301.  The ALJ found:  “it is difficult to conclude that Keystone’s decision to provide regulated transportation services for its contracting customers prior to obtaining Commission authorization to do so does not constitute an intentional violation of public utilities law.  Mr. Breslin candidly admitted that this is Keystone’s practice and it is obvious from his testimony that Keystone is fully aware of the need to secure Commission approval prior to providing such service….Keystone would be well advised to immediately discontinue this practice.”  Id at ¶ 57.

145. In the within application, Keystone acknowledged that the equipment list filed with the Application is not accurate because unspecified equipment was being removed from service.

146. Mr. Breslin testified that customers have exclusive access to transportation service, yet he admitted that this testimony was not accurate.

147. Mr. Breslin first testified that bus drivers do not have bus passes on their person when they are driving the bus; however, he then testified it was possible that a bus driver might be delivering a pass to someone.  He later testified that Keystone drivers deliver passes upon request.  Guests or homeowners at a single-family house served under contract service could request passes on arrival or during their stay.
    

148. Despite statements in Hearing Exhibit 10, Mr. Breslin offered conflicting testimony as to whether a pass is required for the Blue Stripe Route and whether it operated pursuant to common carrier authority.  No schedule was on file with the Commission.  Mr. Breslin acknowledged that, because of enforcement issues with the pass system for contract services, modifications were made to require a buss pass on the Blue Stripe Route.  These modifications were likewise not on file with the Commission.  

149. The application of the pass system to the proposed contract carrier service has not been shown to be designed or enforced to be effective for its intended purpose.  Mr. Breslin also gave conflicting testimony as to whether a non-contract customer would be required to present a pass for transportation to the Ski Tip restaurant.

150. Mr. Breslin, the sole Keystone witness to support the application, is responsible for administration of Keystone’s transportation system pursuant to various authorities issued by the Commission.  Keystone is obliged to be familiar with, and operate within, applicable Commission rules and public utility law.  Inaccuracies, inconsistencies or lack of understanding of the proposed service further serious concerns as to Keystone’s fitness to provide the proposed contract service.

151. It is found that Keystone has not demonstrated that it is operationally capable of providing the proposed transportation service. 
F. Motion to Permit Reopening the Record

152. Intervenor’s Motion to Modify Decision No. R07-1104-I to Permit Reopening the Record for the Receipt of New Evidence Not Available at Hearing was filed by Mr. Suwinski on April 10, 2008.  
153. The motion was filed after this recommended decision was drafted, but before it was finalized and published.  Therefore, the motion will be separately addressed here.
154. Mr. Suwinski contends that good cause appears to reopen the record in this matter for the purpose of placing “into the record the fact that Applicant continues to refuse to provide service to Intervenor and this lack of shuttle service continues to substantially, materially harm Intervenor.”  Intervenor’s Motion to Modify Decision No. R07-1104-I to Permit Reopening the Record for the Receipt of New Evidence Not Available at Hearing at ¶II(c)(5).
155. The offered evidence is cumulative of evidence already in the record and addresses evidence that did not exist at the time of hearing.  All litigation must come to an end and the ALJ does not believe that justice requires, or is furthered, by reopening the record in this matter.  To do so would further delay the proceedings only to add cumulative evidence.  
156. Mr. Suwinski does not address response time to the motion.  However, having reviewed the same, the ALJ will sua sponte waive response time and deny the motion.   The motion being denied, no prejudice may come to Keystone.
III. ORDER
A. It Is Ordered That:  
1. The application of Vail Summit Resorts Inc. doing business as Keystone Resort Inc. (Keystone Resort) for permanent authority to extend operations under Contract Carrier Permit No. B-9862 to include the transportation of passengers and their baggage between all points located within a five-mile radius of the intersection of U. S. Highway 6 and West Keystone Road, in Summit County, Colorado is denied in accordance with the foregoing discussion.

2. Intervenor’s Motion to Dismiss Application, as amended, is granted to the extent of incorporation into the analysis of the merits of the application.  The remainder is denied as moot. 

3. Docket No. 07A-003BP-Extension is closed.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. Response time to Intervenor’s Motion to Modify Decision No. R07-1104-I to Permit Reopening the Record for the Receipt of New Evidence Not Available at Hearing filed April 10, 2008, is waived.  

6. Intervenor’s Motion to Modify Decision No. R07-1104-I to Permit Reopening the Record for the Receipt of New Evidence Not Available at Hearing was filed on April 10, 2008, is denied.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� A map of the five-mile radius area was admitted as Hearing Exhibit 5.  Mr. Breslin referred to the territory as a five-mile radius of the resort.  On redirect, he acknowledged the five-mile radius is from the intersection of U.S. Highway 6 and West Keystone Road.  The intersection is shown on Exhibit 12.


� Hearing Exhibit 3 was testified to be the common carrier authority in effect at the time of hearing.  However, subsequent to Hearing Exhibit 3, Certificate No. 20195 was modified pursuant to Decision No. C06-1479 in Docket No. 06A-604CP-APTN.  Therefore, the authority as granted pursuant to Decision No. C06-1479 is considered herein.


� The contracting parties encompassed by this application included 40 of the 46 contracting parties encompassed by Keystone’s first contract carrier application filed in Docket No. 04A-554BP-Extension.


� This assertion is questionable as to existing contract customers.  A review of Hearing Exhibit 30 will show contracts not having any Keystone address identified.


� In argument at hearing, counsel for Keystone argued that the law of the case dictates that implementation of a reasonably enforced pass system characterizes this service as contract carriage as being distinctly different and superior to common carrier services.  While the Commission may apply law of the case for administrative efficiency, issues decided in other dockets are not law of the case to this docket.  Such an argument under the present circumstances is contrary to the well-established recognition that the Commission is not bound by doctrine of stare decisis.


� Official citation of unpublished opinion:  Deutsch v. Federal Ins. Co., 85 F.3d 640 (10th Cir. 1996).


� Type of service means “any one of the following services: charter, limousine, sightseeing, taxicab, or scheduled, as those terms are defined by rule 6201.”  Rule 6001(nnn), 4 CCR 723-6.


� There are no limits as to the number of passes a customer or guest may request.
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