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I. STATEMENT

A. Background

1. On February 1, 2008, Public Service Company of Colorado (Public Service) filed a "Complaint Or, In The Alternative, Petition For Declaratory Order," against Atmos Energy Corporation (Atmos) pursuant to §§ 40-6-108 and 40-5-101(1), C.R.S., and Rule 1302 of the Rules of Practice and Procedure. Contemporaneously with the filing of the Complaint, Public Service also filed a Motion for Expedited Procedures in accordance with Rule 1302(c) of the Rules of Practice and Procedure.

2. Public Service, Atmos, and the Colorado Office of Consumer Counsel (OCC) are the only parties to the proceeding.

3. The Commission’s procedural rules allow any party to initiate discovery upon any other party to discover any matter, not privileged, that is relevant to the claim or defense of a party.  Relevant information need not be admissible at hearing if the discovery is reasonably calculated to lead to the discovery of admissible evidence.  See, Rule 1405 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 and Rule 26(b)(1) of the Colorado Rules of Civil Procedure.

4. The Colorado Supreme Court has interpreted these discovery rules to permit very broad discovery and specifically stated, “When resolving discovery disputes, the rules should be construed liberally to effectuate the full extent of their truth-seeking purpose, so in close cases the balance must be struck in favor of allowing discovery.”  National Farmers Union Property and Casualty Co. v. District Court for the City and County of Denver, 718 P.2d 1044, 1046 (Colo. 1986).

5. “Although the law generally favors discovery, the scope of discovery is not limitless.  The need for discovery must be balanced by weighing a party's right to privacy and protection from harassment against the other party's right to discover information that is relevant.  Thus, the information sought through discovery must be relevant to the subject matter of the action and reasonably calculated to lead to the discovery of admissible evidence.”  Silva v. Bank Western, Inc., 47 P.3d 1187, 1188 (Colo. 2002), citing Leidholt v. Dist. Court, 619 P.2d 768, 770–771 (Colo.1980).

B. Motion for Protective Order

6. On March 18, 2008, the Motion of Atmos Energy Corporation for Protective Order Affording Extraordinary Protection to Precedent Agreement was filed.  By this motion, Atmos seeks a protective order of the Commission affording extraordinary protection to the production of the Precedent Agreement by and between Atmos and Kinder Morgan Interstate Gas Transmission, LLC (Kinder Morgan).

7. Public Service seeks production of a Precedent Agreement between Atmos and Kinder Morgan.  Atmos requests that the document be produced subject to a protective order limiting access to the Commission and counsel for the OCC and Public Service.

8. Atmos contends that the Precedent Agreement sets forth a variety of terms and conditions which bear directly on the economics of Atmos and Kinder Morgan’s agreement. If such terms and conditions were to become known to Public Service representatives (other than Public Service’s attorneys), it would have a material adverse effect on Atmos and its customers.

9. Atmos remains a customer of Public Service without regard to the outcome of this proceeding.  Their current contract is now operating under the year-to-year "evergreen" provision providing an annual opportunity to renegotiate the terms and conditions of service. If Public Service representatives, other than its attorneys, are allowed access to the Precedent Agreement, Atmos' ability to effectively negotiate with Public Service will be eliminated, harming Atmos and its customers.

10. Similarly, Public Service is a potential purchaser of the capacity that is the subject of the Precedent Agreement.  Having access to the economic terms of the Precedent Agreement would allow an undue advantage in bidding for any released capacity, to the detriment of Atmos.

11. Atmos notes that Public Service representatives having filed nondisclosure agreements in this proceeding are persons with whom Atmos has dealt in the past regarding the economic terms and conditions surrounding any renegotiated transportation agreement between Atmos and Public Service.

12. Atmos does not object to producing the Precedent Agreement on a highly confidential basis, so long as the production thereof cannot be used to Atmos' (and by definition its customers) material and irreparable detriment by representatives within Public Service who have absolutely no need to review the Precedent Agreement in order for Public Service to pursue its interests in this proceeding.

13. Atmos notes that the requested relief is consistent with Public Service’s requests for itself and illustratively points to Docket Nos. 07A-469E and 06A-534E.

C. Response to Motion

14. In its response, Public Service first notes that Atmos produced a redacted version of the Precedent Agreement under a claim of confidentiality pursuant to Rule 1100 of the Commission's Rules of Practice and Procedure.  All key pricing and economic terms as well as the entire termination of rights section have been redacted.

15. As to the redacted portions, Public Service argues that all of the special rates, terms, and conditions reflected in the Precedent Agreement will be publicly available prior to the date the Colorado Lateral is placed in service.  Additionally, it is noted that most of the general terms and conditions of the Precedent Agreement are publicly available on Kinder Morgan’s internet website.  Accordingly, no protection of confidentiality should be granted as to these provisions.

16. Public Service also argues that the incumbent public utility providing regulated gas transportation service to Atmos should have full access to the agreement as a matter of public policy.

D. Discussion

17. Public Service has shown little need for the highly confidential information for the purposes of this proceeding and has not established the relevance to this proceeding.

18. Even if the highly confidential terms must be made public at some future point in time based upon specified circumstances, that does not dictate the highly confidential nature of the material now.  Illustratively, under Public Service’s own argument, the information will never become public if the Colorado Lateral is never placed in service.  

19. Although the precise scope of required disclosure and the redacted provisions are not available for consideration, the Commission commonly imposes extraordinary protections to preserve the competitive negotiation processes.  Atmos has demonstrated potential harm in competitive negotiations with Public Service to justify the requested protection sought.

20. As to public policy arguments that Public Service should have full access to the agreement, Colorado public policy does not support benefiting the customers of one utility to the detriment of customers of another utility.  Public Service seeks highly confidential terms of a negotiated commercial agreement, to which it is not a party, but has a significant financial interest.  While not negating any Commission statement regarding discounting, Public Service has not shown that it must have access to highly confidential information.  It is clear that Public Service’s access to the highly confidential terms would impact future negotiations with Atmos.

21. Despite the highly confidential provisions of the Precedent Agreement, Atmos is willing to provide Public Service access to the terms and conditions subject to requested extraordinary protections.  Such protections will be adopted. 

22. Public Service argues that portions of the Precedent Agreement reflect public provisions of form agreements on Kinder Morgan’s website and that such public provisions should not be afforded any confidentiality protections.  The disclosure of form agreements do not control the confidentiality of agreements negotiated thereupon.  Without a compelling reason, public disclosure of those form provisions in a negotiated agreement will not be required. 

23. Atmos has demonstrated good cause for the highly confidential designation of key pricing and economic terms as well as the entire termination of rights section of the Precedent Agreement.  
II. order

A. It is Ordered That:

1. The Motion of Atmos Energy Corporation for Protective Order Affording Extraordinary Protection to Precedent Agreement filed March 18, 2008 is granted consistent with the discussion above.  

2. Atmos Energy Corporation (Atmos) shall produce highly confidential key pricing and economic terms as well as the entire termination of rights section of the Precedent Agreement to Public Service Company of Colorado’s counsel forthwith.

3. The information identified in the Motion of Atmos Energy Corporation for Protective Order Affording Extraordinary Protection to Precedent Agreement filed March 18, 2008 and claimed to be highly confidential, whether the information is filed in or with testimony in this docket or the information is produced in response to discovery in this docket, shall only be made available to Commissioners, the Administrative Law Judge, Commission Advisory Staff, Commission Litigation Staff, the Colorado Office of Consumer Counsel, and legal counsel for each of these groups.  Such highly confidential information, whether the information is filed in or with testimony in this docket or the information is produced in response to discovery in this docket, shall also be made available to counsel of record for Public Service Company of Colorado.  

4. All highly confidential information in this docket shall otherwise be protected in accordance with Rule 1100 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 to the extent not otherwise inconsistent with this Order.

5. Persons authorized access to information claimed to be highly confidential shall only do so in accordance with this Order and Rule 1100, 4 CCR 723-1, as further restricted by this Order.  Counsel are specifically reminded of the obligation of Rule 1100(j)(I), 4 CCR 723-1, to return confidential information to the party producing it within seven days of the conclusion of this proceeding.

6. In the event that counsel for Public Service requires assistance of an expert to make use of highly confidential information made available pursuant to this Order, they shall disclose the expert’s identity to Atmos and confer as to the eligibility of such individual pursuant to Rule 1100, 4 CCR 723-1.  If the parties agree upon disclosure to such expert, the nondisclosure agreement executed in accordance with Rule 1100(g), 4 CCR 723-1, shall include a designation that the individual is assisting counsel and will access highly confidential information subject to the this Order.  Thereupon, such expert is authorized to access highly confidential information subject to the provisions of his order.

7. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________
Administrative Law Judge
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