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I. STATEMENT

1. The captioned proceeding was initiated on December 12, 2007, when Bluebird Moving & Storage, LLC, doing business as Watson Moving & Storage, LLC (Bluebird) filed its Household Goods Mover Registration with the Colorado Public Utilities Commission (Commission).

2. On February 15, 2008, the Commission issued an Order and Notice of Hearing (Notice) in this matter pursuant to § 24-4-105(2)(a), C.R.S.  Among other things, the Notice advised Bluebird that the fingerprint-based criminal history record check conducted in connection with its registration pursuant to § 40-14-103, C.R.S., indicated that it or one or more of its directors, officers, or general partners may have a criminal record or unsatisfied judgment that could adversely affect the issuance or renewal of its registration..

3. On February 20, 2008, the Staff of the Commission (Staff) filed its Notice of Intervention, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b).

4. On February 27, 2008, the Commission referred this matter to the undersigned Administrative Law Judge (ALJ) for disposition.

5. On March 11, 2008, Bluebird filed its written Answer along with a request that this matter be set for hearing. 

6. On March 11, 2008, the ALJ issued an order setting the matter for hearing on March 26, 2008, establishing pre-hearing disclosure deadlines, and requiring a filing from Bluebird concerning legal representation.  See, Decision No. R08-0259-I.  The hearing was subsequently re-scheduled for April 2, 2008.  See, Decision No. R08-0297-I.
7. On March 19, 2008, Bluebird filed a Verified Statement in connection with its request that one of its Members/Managers, Ms. Lindsay Gilliland, be allowed to represent it at the hearing on a pro se basis.
8. The ALJ called the matter for hearing at the assigned time and place.  Staff appeared through its legal counsel.  Bluebird appeared through one of its Members/Managers, Ms. Lindsay Gilliland.  As a preliminary matter, Bluebird’s request that Ms. Gilliland, be allowed to represent it at the hearing pursuant to 4 Code of Colorado Regulations 723-1-1201 and § 13-1-127, C.R.S., was granted.

9. During the course of the hearing testimony was received from four witnesses: Mr. Joseph Kelley, a Criminal Investigator employed by the Commission, Mr. Joel Gilliland, a Member/Manager of Bluebird, Mr. Greg Fulton, President of the Colorado Motor Carriers Association, and Mr. Jim Watson, the owner of Watson Moving & Storage (Watson).  Exhibit Nos. 1 through 8 were marked, offered, and admitted into evidence.
  

10. At the conclusion of the hearing the evidentiary record was closed and the ALJ took the matter under advisement.

11. In accordance with § 24-4-105(14)(a), C.R.S., the ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written initial decision.

II. findings of fact

12. The material facts are not in dispute.  Bluebird has contracted with Watson to acquire the household moving and storage business it now operates out of offices located in Estes Park, Colorado.  As a result, it submitted an application with the Commission on December 12, 2007, to register as a household goods mover.

13. In connection with its registration application, Bluebird’s principals, Lindsey and Joel Gilliland, were required to submit a set of their fingerprints to the Colorado Bureau of Investigation (CBI) in furtherance of the criminal history/unsatisfied judgments requirements contained in § 40-14-103, C.R.S.  The CBI thereafter provided Mr. Kelley with a “CBI Rap Sheet” relating to Mr. Gilliland.  See, Confidential Exhibit 1.  It revealed that Mr. Gilliland had been cited for driving while his ability was impaired (DWAI), a misdemeanor, on August 9, 2001.  Mr. Kelley thereafter secured an internet-based search of court records to establish the disposition of this citation.  See, Confidential Exhibits 3 and 5.  They revealed that Mr. Gilliland pled guilty to the DWAI charge and described the sentence imposed by the Larimer County Court.

14. @The court records search requested by Mr. Kelley also revealed a driving while under the influence of alcohol (DUI) and speeding charge assessed against Mr. Gilliland on October 19, 1992.   See, Confidential Exhibits 2 and 4.  These records indicate that Mr. Gilliland entered into a deferred sentencing arrangement in connection with these charges.  This involved pleading guilty to the charges with the understanding that they would be dismissed, and that the guilty plea would be withdrawn, if Mr. Gilliland successfully complied with the terms of the deferred sentencing arrangement.  This occurred on November 29, 1993, as a result of Mr. Gilliland’s compliance with the terms of the deferred sentencing arrangement.  See, Confidential Exhibit 4.

III. discussion; findings, and conclUSIONS

15. Because the result of Mr. Gilliland’s criminal history record check was not negative, the Commission instituted this proceeding to determine whether a household goods mover registration should be issued to Bluebird.  See, 4 Code of Colorado Regulations 723-6-6603(e)(III).

16. Section 40-14-103(3), C.R.S., provides, in pertinent part, that the Commission may deny or refuse to renew the registration of any mover based upon a determination that the mover, or any of its directors, officers, owners, or general partners “…is not of good moral character, as determined by the commission based on the results of the criminal history record check required by section 40-14-103.5 or for other documented reasons.”  In making that determination, the Commission is directed to consider whether the applicant has met the standards set forth in § 24-5-101(2), C.R.S.  See, § 40-14-103.5(3), C.R.S.
17. Section 24-5-101(2), C.R.S., provides that “[W]henever any state or local agency is required to make a finding that an applicant for a license, certification, permit, or registration is a person of good moral character as a condition to the issuance thereof, the fact that such applicant has, at some time prior thereto, been convicted of a felony or other offense involving moral turpitude, and pertinent circumstances connected with such conviction, shall be given consideration in determining whether, in fact, the applicant is a person of good moral character at the time of the application.”  This statute goes on to state that its intent is to “…expand employment opportunities for persons who, notwithstanding that fact of conviction of an offense, have been rehabilitated and are ready to accept the responsibilities of a law-abiding and productive member of society.”

18. The Colorado Supreme Court has held that “use of the character standards in license and license revocation proceedings may be upheld if they bear a ‘reasonable relationship to the qualifications to engage in that activity.’” Zamarripa v. Q & T Food Stores, Inc., 929 P.2d 1332, 1341 (Colo. 1997) quoting City of Colorado Springs v. 2354 Inc., 896 P.2d 272, 288 (Colo. 1995).
19. The evidence presented in this matter does not warrant denial of Bluebird’s application for issuance of a household goods mover registration.  The 1992 DUI/speeding incident described above occurred when Mr. Gilliland was only 16 years old.  While the DUI charge was a felony, it was dismissed under a deferred sentencing arrangement and Mr. Gilliland’s guilty plea to that charge was deemed withdrawn.  The 2001 DWAI charge was a misdemeanor and, as a result, need not be considered in determining whether Mr. Gilliland “is a person of good moral character at the time of the application” under § 24-5-101(2), C.R.S.  The evidence indicates that these incidents occurred several years ago, were isolated in nature, and have not recurred.  As such, they bear no reasonable relationship to Mr. Gilliland’s or Bluebird’s qualifications to competently conduct household goods moving operations at the present time. 

20. In addition, the ALJ does not consider either the DUI/speeding or the DWAI charges to be “crimes of moral turpitude” which might serve to disqualify Bluebird from securing its household goods moving registration.  This was confirmed by the testimony of Mr. Fulton.  In providing a summary of the legislative history underlying the criminal history background check statutes, he indicated that it was the legislature’s intent to bar those who had previously been convicted of fraudulent consumer-related activities from entering the household goods moving business.  In his opinion, prior convictions of DUI or DWAI were simply “not relevant” in determining whether a principal of a household goods mover was of “good moral character” for purposes of the registration process.

21. Mr. Watson testified that Mr. Gilliland had been employed by Watson for a number of years and had performed most of the tasks required by a household goods mover.  He indicated that he was helping to finance the acquisition of Watson by Bluebird and would not be doing that if he felt that Mr. Gilliland could not successfully operate a moving business.  As a result, he considers Mr. Gilliland to be of good moral character.

22.   Finally, Bluebird presented evidence suggesting that Mr. Gilliland is engaged in activities which benefit the community in which he resides.  These include coaching football and baseball for the City of Loveland Parks and Recreation Department and assisting with fundraising and related activities for Partners Mentoring Youth in Loveland, Colorado.  See, Exhibits 6 and 7.  Therefore, the evidence suggests that Mr. Gilliland’s moral character is good and that he is now a law-abiding citizen and a productive member of society.

23. For all the foregoing reasons the ALJ finds and concludes that Bluebird should be issued a household goods registration.

IV. ORDER

A. The Commission Orders That:

1. The Colorado Public Utilities Commission shall issue a Colorado Household Goods Mover Permit to Bluebird Moving & Storage, LLC, doing business as Watson Moving & Storage, LLC. 

2. Docket No. 08M-057HHG is closed.

3. This Initial Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 24-4-105(14)(a), C.R.S., copies of this Initial Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 30 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Initial Decision shall become the decision of the Commission.

The failure to file exceptions shall result in a waiver of the right to judicial review under the provisions of § 24-4-106, C.R.S.

If exceptions are filed, all parties to this proceeding shall comply with the procedures set forth in § 24-4-105(15)(a), C.R.S., relating to the designation, filing, and payment of relevant parts of the record to which exceptions are directed.

5. If exceptions to this Initial Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
______________________________
Administrative Law Judge
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� Exhibits 1 through 5 were offered into evidence by Staff and were admitted as confidential exhibits.  Exhibits 6 through 8 were offered into evidence by Bluebird and were admitted as non-confidential exhibits.
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