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I. STATEMENT  
1. On March 7, 2007, San Isabel Telecom, Inc. (San Isabel or Petitioner), filed a Petition.  The filing asks that the Commission modify the disaggregation and targeting of support which CenturyTel of Eagle, Inc., doing business as CenturyTel (CenturyTel), selected for Study Area Code No. 462185 pursuant to 47 Code of Federal Regulations (CFR) § 54.315.  The filing commenced this proceeding.  

2. On March 8, 2007, the Commission issued a Notice of Petition Filed (Notice).  The Notice established an intervention period.  

3. On March 29, 2007, Staff of the Commission (Staff) intervened of right.  

4. On April 2, 2007, the Colorado Office of Consumer Counsel (OCC) intervened of right.  The OCC stated its intention to monitor this proceeding and reserved its rights as a party.  

5. On April 9, 2007, CenturyTel filed its intervention of right.  

6. On April 9, 2007, N.E. Colorado Cellular, Inc., doing business as Viaero (Viaero), filed a Motion to Intervene.  By Decision No. C07-0291, the Commission granted the motion and permitted Viaero to intervene.  

7. On April 10, 2007, Alltel Communications, Inc. (Alltel), filed a Motion for Leave to Late-File Intervention and an Entry of Appearance and Notice of Intervention.  By Decision No. C07-0291, the Commission granted the motion and permitted Alltel to intervene.  

8. The parties in this proceeding are Petitioner, Alltel, CenturyTel, OCC, Staff, and Viaero.  

9. The Commission assigned this matter to an Administrative Law Judge (ALJ).  

10. On April 9, 2007, CenturyTel filed a Motion to Dismiss Petition.  On April 23, 2007, Petitioner filed its Response to Motion to Dismiss Petition in which it opposed the motion to dismiss.  By Decision No. R07-0485-I, the ALJ denied the motion to dismiss.  

11. Pursuant to Decision No. R07-0391-I, a prehearing conference was held.  Following that prehearing conference, the ALJ issued Decision No. R07-0485-I which established a procedural schedule and hearing dates of September 11 and 12, 2007 in this matter.
  

12. On August 14, 2007, David LaFuria, Esquire, filed a Verified Motion Requesting Pro Hac Vice Admission.  By Decision No. R07-0726-I, the ALJ granted this motion and permitted Mr. LaFuria to represent Viaero pro hac vice.  

13. At the time and place scheduled, the ALJ held the hearing in this matter and heard testimony from three witnesses.  San Isabel sponsored the testimony of Mr. Douglas J. Wagner
 and Mr. Chad A. Duval.
  CenturyTel sponsored the testimony of Mr. Ted M. Hankins.
  Eighteen exhibits were marked.
  Of these, Hearing Exhibits No. 1 through No. 5 and No. 11 through No. 18 were offered and admitted into evidence.
  

14. Although present at the hearing, the following parties offered neither testimonial evidence nor documentary evidence:  Alltel, OCC, Staff, and Viaero.  

15. At the conclusion of the hearing, the evidentiary record was closed.  The ALJ took the matter under advisement.  

16. San Isabel, CenturyTel, and Viaero each filed a post-hearing Statement of Position.  San Isabel and CenturyTel each filed a Response Statement of Position.  

17. In accordance with, and pursuant to, § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.  

II. FINDINGS OF FACT  
Petitioner San Isabel has been in existence approximately nine years and is a corporation in good standing in Colorado.  It holds a Certificate of Public Convenience and 

18. Necessity to provide competitive local exchange telecommunications service, is a facilities-based Competitive Local Exchange Carrier (CLEC), and is not rate regulated by the Commission.  San Isabel is a designated Eligible Telecommunications Carrier (ETC),
 but it is not a designated Eligible Provider (EP).
  

19. Petitioner provides residential, business, and vertical telecommunications services
 in numerous exchanges in Colorado.  Of these exchanges, Eagle, Edwards, Gypsum, and McCoy are located within CenturyTel's service territory.  

20. Intervenor CenturyTel is a facilities-based Incumbent Local Exchange Carrier (ILEC) which, as relevant here, provides local exchange telecommunications service in Study Area Code No. 462185.  This Study Area includes the area within which Petitioner is a CLEC and a competitive ETC.  CenturyTel is an ETC in its Colorado Study Area.  

Intervenor Alltel is a wireless telecommunications provider licensed by the Federal Communications Commission (FCC), as pertinent here, to provide wireless telecommunications service in designated areas in Colorado.  Alltel is a facilities-based provider, 

21. provides service in some exchanges within CenturyTel's service territory, and has been designated as an ETC in Colorado.  

22. Intervenor OCC is a Colorado state agency established pursuant to § 40-6.5-102, C.R.S.  

23. Intervenor Staff is Litigation Staff of the Commission.  

24. Intervenor Viaero is a wireless telecommunications provider licensed by the FCC, as pertinent here, to provide wireless telecommunications service in designated areas in Colorado.  Viaero is a facilities-based provider, provides service in four exchanges in CenturyTel's service territory, and has been designated as an ETC and as an EP in those CenturyTel exchanges.
  

25. Section 254 of the Federal Telecommunications Act of 1996 (the Act),
 inter alia, contains the prerequisites for a telecommunications provider's receiving monies from the Federal Universal Service Fund (USF).
  To receive USF monies, a provider must be designated as an ETC pursuant to § 214(e) of the Act; and the funds provided can be used only "for the provision, maintenance, and upgrading of facilities and services for which the support is intended."  Section 254(e) of the Act.  

26. In 2001, upon the recommendation of the Joint Federal-State Board on Universal Service (Joint Board),
 the FCC instituted a plan which offered rural ILECs a choice of alternative methods for calculating universal service support.
  This plan was designed to give the FCC time to develop a "long-term [universal service] plan that better targets support to carriers serving the high-areas, while at the same time recognizing the significant differences among rural carriers, and between rural and non-rural carriers."  In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, and In the Matter of Multi-Association Group (MAG) Plan for Regulations of Interstate Services of Non-Price Cap Incumbent Local Exchange Carriers and Interexchange Carriers, CC Docket No. 00-256, Fourteenth Report and Order, Twenty-Second Order on Reconsideration, and Further Notice of Proposed Rulemaking in CC Docket No. 96-45 and Report and Order in CC Docket No. 00-256, FCC 01-157 (rel. May 23, 2001) (Fourteenth Report and Order), at ¶¶ 7-8.  The plan established in this FCC order continues in effect today.  

27. At the time of the Fourteenth Report and Order, rural carriers received universal service high-cost support based on actual, embedded costs averaged across all lines served by the carrier within its service area; and the service area was coextensive with the carrier's study area.  As a result of this averaging, the same per-line support was available throughout a study area even though the per-line cost to provide service might vary widely within the study area.  The FCC determined that, depending on the circumstances in a particular study area, averaging of costs created, or could create, "artificial barriers to competitive entry in the highest-cost areas and artificial entry incentives in relatively low-cost portions of a rural carrier's study area[.]"  Id. at ¶ 145.  A competitive carrier taking advantage of these artificial entry incentives is said to be cream-skimming.  

28. To minimize the opportunity for artificially-induced and uneconomic entry, the Joint Board recommended that the FCC adopt a different and more flexible plan for determining universal service support within a study area.  The Joint Board proposed a plan which offered rural ILECs the opportunity to disaggregate and to target the universal service support they receive.  By disaggregating and targeting support, rural ILECs could assure that they, and any competitive ETC in the study area, would receive more universal service support per-line in relatively higher cost areas and less support per-line in relatively lower cost areas.  Thus, the impetus for uneconomic entry would be reduced significantly, if not eliminated.  

29. The FCC agreed with the Joint Board and found that,  

as a general matter, support should be disaggregated and targeted below the study area level so that support will be distributed in a manner that ensures that the per-line level of support is more closely associated with the cost of providing service.  

Fourteenth Report and Order at ¶ 144.  As adopted, the plan allowed a rural carrier to match  

the disaggregation and targeting methodology to its costs and geographic characteristics and the competitive and regulatory environment in the state in which it operates.  

Id. at ¶ 146.  The FCC's principal purpose was to send the proper price signals for market entry in a competitive telecommunications marketplace.  

30. The FCC's approach to disaggregation and targeting of support provided each rural ILEC with the opportunity to assess for itself the degree to which averaging its costs across its study area provided, or did not provide, an opportunity for uneconomic entry to occur.  If a rural ILEC found that averaging across its entire study areas presented an opportunity for such entry, then that rural ILEC could take action to minimize that opportunity.  The FCC offered each rural carrier three options:  Path One,
 Path Two,
 and Path Three.  

31. Because it is the choice made by CenturyTel, the relevant option here is Path Three.  This Path is discussed in the Fourteenth Report and Order at ¶¶ 151-54.  The federal rules governing Path Three are 47 CFR §§ 54.315(d), 54.315(e), 54.315(f)(3), and 54.315(f)(4).
  

32. By choosing Path Three, a rural ILEC elects to disaggregate universal service support and to self-certify the disaggregation and targeting plan which the carrier has adopted.  The carrier's plan must meet the criteria stated in 47 CFR § 54.315(d)(2), becomes effective on the date the carrier self-certifies its plan to the state regulatory commission, and must meet the requirements of 47 CFR § 54.315(e).  As a result of this choice, the universal service support is de-averaged (i.e., no longer determined on a total study area basis).  

33. Section 54.315(e) of 47 CFR contains requirements and procedures governing the operation of Path Three plans, some of which are pertinent here.  Section 54.315(e)(1) of 47 CFR provides that, if a rural ILEC chooses to disaggregate, then the  

support available to the carrier's study area under its disaggregation plan shall equal the total support available to the study area without disaggregation.  

In addition, 47 CFR § 54.315(e)(5) requires the  

per-line support for each category of support in each disaggregation zone [to] be determined such that the ratio of support between disaggregation zones is maintained and that the product of all of the [rural ILEC's] lines for each disaggregation zone multiplied by the per-line support for such zones when added together equals the sum of the [rural ILEC's] total support.  

Finally, 47 CFR § 54.315(e)(7) provides that a competitive ETC's disaggregated support "shall be based on the incumbent carrier's then-current total support levels, lines, [and] disaggregated support relationships[.]"  

34. Once it makes the Path Three election to self-certify, a carrier must disaggregate and target federal universal service support in accordance with its Path Three plan "for at least four years from the date of certification to the state commission" (47 CFR § 54.315(d)(4)) unless the state commission requires "modification to the disaggregation and targeting of support selected [by the rural ILEC] under" Path Three (47 CFR § 54.315(d)(5)).  

35. Concerning modification of a Path Three plan, the FCC found that  

the states will play a significant role in the disaggregation and targeting of support.  Under the plan we adopt here, a self-certified plan is subject to complaint by interested parties before the appropriate regulatory authority on the grounds that [the self-certified plan] does not comply with the self-certification requirements [set out in 47 CFR §§ 54.315(d) and 54.315(e)], which [requirements] we believe ensure that the disaggregation plan will not be anti-competitive.  Moreover, the state or appropriate regulatory authority may require on its own motion at any time the disaggregation of support in a different manner.  We believe that state oversight in the administration of the disaggregation scheme will safeguard against the anti-competitive manipulation of the disaggregation and targeting of support.  

 
To further ensure that Path Three is employed in a pro-competitive manner, however, we find that additional regulatory oversight of any proposed changes to the disaggregation plan is necessary.  ... [W]e find that, once an incumbent elects a disaggregation plan under Path Three, the plan shall remain in effect until a state commission or appropriate regulatory authority requires, on its own motion, or upon petition by an interested party, including the affected incumbent, a change to a different disaggregation and targeting methodology.  We conclude that by permitting a carrier to change from this path only upon the approval of a state commission or appropriate regulatory authority, a competitive eligible telecommunications carrier is provided greater certainty as to the level of 

available per-line support.  Moreover, we believe that because a carrier's ability to move to a different path is constrained, a carrier is less likely to elect this path for anti-competitive reasons.  

 
As discussed above with regard to Paths One and Three, by requiring a rural carrier to retain its disaggregation plan unless the state commission approves any changes to the plan, the disaggregation rules adopted in this Order [i.e., 47 CFR § 54.315] will provide both rural carriers and competitive eligible telecommunications carriers greater certainty as to the level of available per-line support in the study area or disaggregation zone.  

Fourteenth Report and Order at ¶¶ 152-54 (emphasis supplied).  

36. Rules 4 CCR 723-2-2190 and 2191
 incorporate the disaggregation and targeting of support concepts found in the Fourteenth Report and Order and the FCC's rules.  Rule 4 CCR 723-2-2190(c)(V) provides that, "upon petition by an interested party ..., the Commission may modify the disaggregation and targeting of support selected under" Path Three.  

37. Rule 4 CCR 723-2-2191(a) states that the Commission will use the disaggregation plan selected by a rural ILEC to disaggregate that ILEC's study area "into smaller discrete service areas."  Rule 4 CCR 723-2-2191(b)(III) provides that the Commission will file a petition with the FCC to obtain the FCC's agreement with the Commission's redefinition of the study area to comport with the rural ILEC's Path Three plan.  

38. Rural ILECs were required to make their disaggregation election and Path selection on or before May 15, 2002.  

39. On May 15, 2002, CenturyTel filed with the Commission a notification that CenturyTel elected Path Three self-certification for Study Area Code No. 462185.
  Without disaggregation, the per-loop universal service support
 within this Study Area was $20.11 per line.
  Because this was a Path Three self-certified plan, the Commission did not review it when it was filed.  

40. CenturyTel opted to disaggregate to the wire center level.  Thus, each wire center or exchange became a service area.  CenturyTel could have used the loop costs of each wire center as the basis for universal service support in the wire center (or service area) but chose not to do so.  CenturyTel elected instead to group the wire centers into two universal service support zones:  Zone 1 and Zone 2.
  

As pertinent here, there are two general approaches to determining loop costs:  (a) use of actual, embedded costs; and (b) use of forward-looking costs.  Neither the applicable FCC rule nor the applicable Commission rule specifies the approach a carrier must use when it selects Path Three disaggregation and targeting of support.  Thus, a rural ILEC may use either approach so long as the disaggregation and targeting plan is "reasonably related to the cost of 

41. providing service for each disaggregation zone within each disaggregated category of support."  Section 54.315(d)(2)(ii) of 47 CFR; Rule 4 CCR 723-2-2190(c)(II)(B).  

42. To determine the loop costs for each wire center in 2002, CenturyTel did not use its actual, embedded loop costs and did not use its 2002 line counts in each exchange.  Instead, CenturyTel used the Benchmark Cost Proxy Model Version 3.0 (BCPM3)
 with FCC Common Inputs,
 with CenturyTel's 1997 line count,
 and with 1995 Census data.
  

The BCPM3 model was developed to estimate the forward-looking economic costs of eligible non-rural carriers in the context of determining their universal service support.
  BCPM3 is designed to determine the cost of a brand-new network, using as inputs national average costs for non-rural carriers, at a single point in time using current technology. 
  Like the 

43. Synthesis Model, BCPM3 was not designed to determine rural costs or universal service support for rural carriers.
  

The inputs used by CenturyTel when it did its modeling in 2002 are of concern, and in the main CenturyTel did not refute or rebut these facts.  First, the FCC Common Inputs are national average cost data inputs based on 1995 data.  These national average cost data inputs were developed for, and based on, non-rural carriers.  By definition, the national average cost data were not CenturyTel-specific.
  Second, except for the 1997 line count, neither the data inputs nor the assumptions in the model were CenturyTel-specific.
  Third, CenturyTel used the capped version of BCPM3.  This model caps per-loop investment at $10,000, irrespective of the actual loop costs.
  This has the effect of artificially lowering the per-loop costs based on a limit built into the model itself.  Fourth, because it is a forward-looking economic cost model, BCPM3 assumes that CenturyTel invests in and installs plant all at one time across the entire Study Area.  This assumption has the effect of averaging the depreciation reserve across the entire Study Area

44. and does not reflect the reality that plant is installed and upgraded at different times.  BCPM3 does not differentiate wire centers on the basis of depreciation reserve cost, and this has the effect of flattening out or ignoring significant differences in per-loop costs as among and between wire centers.  Fifth, the forward-looking economic model assumes that the forward-looking costs remain consistent over time.  Thus, the network costs do not change as the ILEC's actual operations and investments change.  Sixth, the inputs used have not been updated since CenturyTel did the modeling in 2002.  

45. CenturyTel did not compare the BCPM3-developed results to its Colorado continuing property records, or any other Colorado-specific loop cost data, to ascertain whether the model-developed results were comparable to CenturyTel's actual Colorado loop costs.  Nonetheless, the BCPM3-determined forward-looking, non-CenturyTel-specific loop costs served as the foundation for CenturyTel's identification of its relatively low-cost wire centers and of its relatively high-cost wire centers.  

46. Because the BCPM3 results under-stated the monthly loop costs, CenturyTel calculated and applied a reconciliation factor to the BCPM3-determined loop support to arrive at the total monthly loop support per wire center.  CenturyTel ranked its 53 wire centers from least-cost or greatest-cost based on the monthly loop costs as determined by this method.  

47. After ranking the wire centers, CenturyTel placed each wire center in one of two zones.  CenturyTel elected to place seven exchanges in Zone 1 and the remainder in Zone 2.  CenturyTel reviewed the population density per exchange and the BCPM3-derived cost and determined that the 7 lowest-cost exchanges should be assigned to Zone 1 and that the remaining 46 exchanges should be assigned to Zone 2.
  The zones are used to determine the relative level of support provided to one zone as compared to the other zone in the Study Area.  The last page of Hearing Exhibit No. 17 is a map of Study Area Code No. 462185 and shows which wire centers are in which zone.  
48. The Zone 1 wire centers are the seven lowest cost wire centers, as determined by CenturyTel using the process described above.  CenturyTel established the disaggregated per-loop support for Zone 1 at $7.06, which are the loop costs as developed using the CenturyTel method averaged over the seven wire centers.  CenturyTel used that disaggregated per-loop support for every loop in Zone 1 irrespective of the actual loop costs in each wire center.  

49. The Eagle, Edwards, and Gypsum wire centers are served by San Isabel, are located in Eagle County, and are in Zone 1.  They are the only Zone 1 wire centers located in mountainous terrain.  

50. CenturyTel assigned the remaining 46 wire centers in the Study Area to Zone 2.
  CenturyTel established the disaggregated per-loop support for Zone 2 at $43.19, which are the loop costs as developed using the CenturyTel method averaged over the 46 wire centers.  CenturyTel used that disaggregated per-loop support for every loop in Zone 2 irrespective of the actual loop costs in each wire center.  

51. In sum, CenturyTel first disaggregated its Study Area to the wire center level and designated each wire center as a service area.  Then, for purposes of determining and targeting per-loop universal service support, CenturyTel aggregated its 53 wire centers into two zones.  CenturyTel then used a per-loop cost, reconciled and averaged across each zone, as its basis for allocation of loop-related universal service support.  No FCC or Commission rule prohibits grouping exchanges with different per-loop costs into one zone and then averaging the costs as CenturyTel did.  

52. Until changed, the allocation of universal service support to the two zones within the Study Area is fixed based on the cost relationships defined in CenturyTel's May, 2002 disaggregation and targeting filing.  

53. On November 25, 2002, the FCC granted the Commission's petition to redefine CenturyTel's service area to be consistent with CenturyTel's disaggregation and targeting Path Three plan.
  As a result of the Commission's and the FCC's action, Study Area Code No. 462185 now contains 53 wire center-based service areas;
 and CenturyTel's universal service support is no longer averaged over the entire Study Area.  

54. Notwithstanding the disaggregation of the Study Area into 53 wire center-based service areas and notwithstanding the allocation of loop-related universal service support based on disaggregation of the Study Area into two zones, CenturyTel maintains its cost accounting at the Study Area level.  Its continuing property records (i.e., investment in central office equipment and cable and wire facilities) are maintained at the wire center level.
  

55. In September, 2001, San Isabel applied to the Commission for designation as an ETC.  See Docket No. 01A-442T.  By Decision No. C03-0022, the Commission designated San Isabel as an ETC in the Eagle, Edwards, Gypsum, and McCoy wire centers.  Since it began to receive universal service support, San Isabel has received universal service support funds based on the number of access lines it serves in each zone
 and has applied that universal service support toward investments it has made in loops.  

56. CenturyTel's Path Three plan has not changed since May, 2002.  The zones are the same; and the inputs and the modeling using BCPM3 to determine loop costs have not been updated.
  

57. While the plan has not changed, there have been changes in the per-loop universal service support based on CenturyTel's submissions to the Universal Service Administrative Company.  These submissions are based on CenturyTel's actual, annual loop-related costs to serve in its Study Area.  Depending on whether CenturyTel has or has not invested in plant and has increased or decreased expenses, CenturyTel's actual per-loop universal service support changes from year to year.  

58. In 2007, the universal service support per loop in Zone 1 was $7.89, an increase of $0.83 per loop since 2002.  In 2007, the universal service support per loop in Zone 2 was $52.85, an increase of $9.66 per loop since 2002.  

59. As pertinent here, each ETC
 in Study Area Code No. 462185 is eligible to receive the same amount of loop-related universal service support per access line in each CenturyTel-designated zone.
  This amount is based on CenturyTel's actual costs -- both embedded net investment and operating costs -- in a given year as determined by CenturyTel using the FCC-approved method described in 47 CFR § 36.601 et seq. (47 CFR Part 36).
  

60. CenturyTel receives the same total amount of loop-related universal service support for Study Area Code No. 462185 irrespective of the Path it selects or the plan it implements.  CenturyTel receives loop-related universal service support for its access lines in its entire Study Area and, taking the entire Study Area into account, recovers its loop costs.  As a result, so long as the total loop-related universal service support for all access lines in all wire centers equals its USF-supported loop costs, CenturyTel is indifferent, from a cost recovery perspective, as to whether the actual loop costs in a zone are recovered through the per-loop universal service support for that zone.  

In contrast, the Path selected and the plan developed by CenturyTel have a significant impact on competitive ETCs.  The CenturyTel Path Three plan determines the per-loop universal service support each competitive ETC receives.  Under the plan, as discussed 

61. above, the amount of per-loop support is based on the zone in which the access line is located.  To the extent that the per-loop universal service support within a zone understates the true costs to serve a wire center, a competitive ETC which serves that wire center receives too little per-loop universal service support for the access lines in that wire center.  Conversely, to the extent that the per-loop universal service support within a zone overstates the true costs to serve a wire center, a competitive ETC which serves that wire center receives too much per-loop universal service support for the access lines in that wire center.  

62. The adverse impact of understating the per-loop costs to serve (and, thus, the per-loop universal service support received) is exacerbated if any of the following circumstances exist:  (a) the competitive ETC serves only in exchanges within a cost-understated support zone; (b) the competitive ETC serves only in the highest-cost wire centers within a cost-understated support zone; or (c) the competitive ETC serves only in a cost-understated support zone and the number of its loops is increasing.
  These adverse impacts occur because the competitive ETC is unable to make up the shortfall between what it would receive under a disaggregation plan which does not understate the per-loop costs and what it receives under the CenturyTel Path Three plan.  

63. The competitive ETCs in CenturyTel's Study Area are Alltel, San Isabel, and Viaero.  All exchanges served by Alltel and Viaero are in Zone 2.  All exchanges in which San Isabel has customers are in Zone 1.  

64. CenturyTel's and, derivatively, competitive ETCs' per-loop universal service support is based on CenturyTel's exchange distribution plant (that is, cable and wire facilities and subscriber circuit equipment) and an allocation of overhead costs (that is, plant operation and maintenance expense, corporate operations expense, and general support).  These are actual, embedded loop-related costs.  

65. San Isabel witness Duval provided a comparison between the BCPM3-developed forecasted loop investment
 and CenturyTel's actual, embedded loop investment in 2006.
  That comparison shows that,  

[i]n total, for all 53 wire centers, the BCPM calculated capped loop investment is $165,467,937 compared to CenturyTel's actual loop investment of $317,240,612, or just 52.1% of CenturyTel's actual loop investment.  

Hearing Exhibit No. 13 at 12:20-22; see also Confidential Hearing Exhibit No. 13A at 12 at Table 2 (comparison of BCPM3 forecasted loop investment with CenturyTel's actual loop investment in seven wire centers in Zone 1).  CenturyTel did not rebut or refute these data or the conclusion.  

66. San Isabel witness Duval did a cost study of CenturyTel's actual loop costs by replicating the methods that produce the High Cost Loop Support for the Study Area but did so at the wire center level.  His  

cost study was based upon embedded cost data provided by CenturyTel in response to San Isabel's discovery requests, and utilized the High Cost Support algorithm used by rural carriers, including CenturyTel, on an annual basis to determine federal High Cost Loop Support.  

Hearing Exhibit No. 13 at 15:12-15.  To develop a wire center average cost per loop for each of CenturyTel's 53 wire centers, Mr. Duval and his staff used well-known allocation methods for costs which were not directly assignable and the High Cost Support algorithm.
  The cost study took them approximately 60 hours to complete.  

67. CenturyTel witness Hankins testified that CenturyTel could perform Mr. Duval's studies, or could perform similar actual, embedded cost studies, in approximately the same time frame using available CenturyTel information.  

San Isabel witness Duval compared the results of his actual cost analysis to the results of the BCPM3 forecasted cost analysis on an exchange-by-exchange basis using as the point of comparison the monthly per-loop cost in each exchange.  Hearing Exhibit No. 13 at 18-21; Confidential Hearing Exhibit No. 13A at 18-21, at 19 at Table 3, and at Confidential Exhibit CAD-12.  This comparison establishes that the BCPM3 forecasted monthly per-loop costs per wire center differ to a startling degree from CenturyTel's actual monthly per-loop costs per wire center.
  Of the seven wire centers in Zone 1, BCPM3 overstated CenturyTel's actual 

68. monthly per-loop costs per wire center in three wire centers.  Of the 43 wire centers in Zone 2, BCPM3 overstated CenturyTel's actual monthly per-loop costs per wire center in 31 wire centers.  CenturyTel did not dispute or rebut the results or the comparison.  

69. The record in this case establishes unequivocally that the CenturyTel disaggregation and targeting of support plan based on the BCPM3 forward-looking economic costs and averaging costs across zones does not meet the standard in 47 CFR § 54.315(d)(2)(ii) and Rule 4 CCR 723-2-2190(c)(II)(B).  Whatever may have been the case when the plan was filed in May, 2002, the evidence is clear that in 2007 CenturyTel's disaggregation and targeting of support plan is not "reasonably related to the cost of providing service for each disaggregation zone within each category of support" (here, the loop-related categories).  

III. DISCUSSION  
70. San Isabel requests:  (a) that the Commission modify the CenturyTel Path Three plan for disaggregation and targeting of Universal Service Funds in Study Area Code No. 462185; (b) that the Commission order CenturyTel to use, on an interim basis, a different plan for disaggregation and targeting of USFs from that selected and implemented by CenturyTel in Study Area Code No. 462185; and (c) that the Commission order such additional relief as the Commission deems appropriate.  

71. Insofar as the ALJ can determine, this is a case of first impression as this Commission has not had occasion to examine a rural ILEC's selected path and the plan adopted pursuant to the selected path.  In addition, it appears that this is a case of first impression in the United States as no party cited to a proceeding in which the issue raised here was addressed and the ALJ has not found a case in which the issue was addressed.  Thus, there is no precedent upon which to rely, or to which to refer, in resolving this matter.  

A. Burden of Proof.  
72. Petitioner bears the burden of proof by a preponderance of the evidence.  Section 13-25-127(1), C.R.S.; Rule 4 Code of Colorado Regulations (CCR) 723-1-1500.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  

73. If an intervenor advocates that the Commission adopt its position, then that intervenor must meet the same preponderance of the evidence burden of proof.  In this case, since it asks the Commission to maintain the current plan, CenturyTel bears the burden of proving that its disaggregation and targeting of support plan meets the requisite FCC and Commission standards.  

B. Plan and CenturyTel's Cost of Providing Service.  
74. The first issue presented is whether the CenturyTel Path Three aggregation and targeting of support plan, first implemented in 2002 and unchanged since, is today "reasonably related to the cost of providing service for each disaggregation zone within" the loop-related categories of support.  Section 54.315(d)(2)(ii) of 47 CFR; Rule 4 CCR 723-2-2190(c)(II)(B).  Based on the evidence, the ALJ finds that it is not.  

75. San Isabel asserts that the relevant costs are the actual embedded costs, including both investment and expenses related to that investment.  According to San Isabel, universal service support is premised on a rural ILEC's recovering its actual cost to serve and, therefore, disaggregation and targeting of that support should be based on actual costs.  San Isabel provided the actual, embedded cost study performed by San Isabel witness Duval to establish that the per-loop costs developed in 2002 using the BCPM3 do not reflect CenturyTel's 2006 actual loop-related costs to serve.
  As a result, San Isabel concludes that the Path Three plan cannot continue in effect because it does not comply with 47 CFR § 54.315(d)(2)(ii) because it is not "reasonably related to the cost of providing service for each disaggregation zone within" the category of loop-related costs.  

76. CenturyTel disagrees and argues that the BCPM3 results, and the Path Three disaggregation and targeting plan based on those results, sufficiently reflect the current loop-related costs of providing service within each of the two zones to meet the requirement of 47 CFR § 54.315(d)(2)(ii).  First, CenturyTel states that 47 CFR § 54.315(d) does not require disaggregation to the exchange level and that 47 CFR § 54.315(d)(1)(ii) refers to zones.  Second, CenturyTel asserts that proxy models, such as BCPM3, can be useful is determining which exchanges have relatively higher costs than other wire centers within a study area and that their use is not prohibited.  Third, CenturyTel argues that the BCPM3 produces results which are comparable to other proxy cost models.
  

CenturyTel and Viaero argue that competitive ETCs are entitled to certainty, stability, and predictability with respect to rural ILEC disaggregation and targeting of support plans.  They assert that competitive ETCs make business decisions and plans, make infrastructure investments (at least in part), and elect to serve in high cost areas based on the 

77. availability of universal service support at a stable, predictable, and established level.  They state that the current Path Three plan meets the requirements of competitive neutrality and non-discrimination and operates fairly and that changing the plan could violate those requirements.  

78. The ALJ finds the arguments of San Isabel to be compelling and the arguments of CenturyTel and Viaero to be unpersuasive.  

79. First, universal service support is based on the actual cost of providing service.  To determine that cost, a rural ILEC uses an actual, embedded cost analysis.  That 47 CFR Part 36 analysis uses the rural ILEC's gross investment, depreciation expense, depreciation reserve, corporate overhead, and maintenance expense.  

80. For consistency and for ease of administration and regulatory oversight, the better practice is for the method used by a rural ILEC to disaggregate and to target universal service support to be the same as, or at least follow closely, the method used by rural ILECs to determine their universal service support.  The use of BCPM3 and the virtually unexplained division of the Study Area into two zones do not conform to the better practice.  

81. Second, there is no dispute that, when reviewing a plan to determine whether it is reasonably related to the cost of providing service, the comparison is to the cost of providing service at the time of the review.  In addition, properly done, the review compares the plan's results (e.g., the universal service support in each exchange or zone) to the current and actual cost to serve the relevant area (e.g., each exchange or zone).  In this case, one reviews the per-loop universal service support in each zone to the actual cost to serve.  

82. As shown by the findings of fact, the evidence is clear and overwhelming that the CenturyTel plan is not reasonably related to the current cost to provide service.  The fact that the plan uses zones and that the use of zones is not prohibited is not controlling.  The fact that the plan is based on proxy model-derived costs and that the use of such models is not prohibited is not controlling.
  The only issue is whether the plan results, however the plan is structured and whatever the basis for determining costs, are reasonably related to the current cost of providing service.  In this case, CenturyTel's disaggregation plan does not meet this requirement; and it must be changed.  

83. The zones are not reasonably related to the cost of providing service.  In addition, CenturyTel's decision to disaggregate costs to the wire center level and then to "reaggregate" its wire centers into zones to determine per-loop universal service support appears to run counter to the principles and goals set out in the Fourteenth Report and Order, where the FCC found that,  

as a general matter, support should be disaggregated and targeted below the study area level so that support will be distributed in a manner that ensures that the per-line level of support is more closely associated with the cost of providing service.  

Id. at ¶ 144.  The FCC allowed a rural carrier to match  

the disaggregation and targeting methodology to its costs and geographic characteristics and the competitive and regulatory environment in the state in which it operates.  

Id. at ¶ 146.  The FCC's principal aim was to send the proper price signals for market entry in a competitive telecommunications marketplace.  CenturyTel did not establish that its plan, when considered in light of current cost to serve, met this aim.
  

84. Third, the Rural Task Force has recommended that the  

chosen method for disaggregation should be relatively simple, inexpensive to administer, understandable by all parties and accurate in allocating support to high-cost areas.  

Hearing Exhibit No. 11 at Exhibit DJW-2 at 6.
  These are common sense and well-known criteria.  The actual embedded cost approach better meets these criteria than does the Path Three method, including use of BCPM3, adopted by CenturyTel.  

85. Fourth, when examining whether a given disaggregation plan meets the regulatory requirements, the argument that competitive ETCs need assurance and stability in universal service support and should be protected against possible adverse impact of a change in support is not persuasive.  Neither an incumbent ETC nor a competitive ETC is assured that any particular disaggregation plan will remain in effect and unchanged in perpetuity.  The FCC and this Commission gave only the assurance, found in 47 CFR § 54.315(d)(4) and 4 CCR 723-2-2190(c)(IV), that the ILEC could not change its plan in the first four years of the plan's operation without agreement of the Commission.  That time period has long passed with respect to CenturyTel's disaggregation plan.  Pursuant to 47 CFR § 54.315(d)(5) and 4 CCR 723-2-2190(c)(V), the disaggregation plan was subject to change at any time if the Commission so ordered.  There is not, and there never was, any assurance that a plan would remain unchanged.  

86. In this case, however, the argument is without evidentiary foundation.  There is nothing in the record to support the claims of CenturyTel and Viaero concerning the adverse impact a disaggregation plan change could have on competitive ETCs because no competitive ETC presented evidence on this point.  

Even if such evidence had been presented, however, it would not have changed the result in this case.  Retaining a disaggregation plan which is not reasonably related to the cost of providing service merely to maintain a level of universal service support which some 

87. competitive ETCs have come to expect undercuts the purpose of disaggregation and targeting and is contrary to law.
  One disaggregates in order to target support where it is needed and to remove "artificial barriers to competitive entry in the highest-cost areas and [to eliminate] artificial entry incentives in relatively low-cost portions of a rural carrier's study area[.]"  Fourteenth Report and Order at ¶ 145.  CenturyTel's plan has been shown not to be reasonably related to the cost to provide service, and that plan is discriminatory and not competitively neutral to the extent that it allows one competitive ETC to over-recover its loop-related costs at the expense of another competitive ETC.  A disaggregation plan must be actual cost-based and must be applied uniformly in order to be competitively neutral and fair because it is under those circumstances that the incumbent ETC and each competitive ETC are treated the same irrespective of the technology it uses to provide service  

88. For these reasons, the ALJ determines that the current disaggregation plan does not meet the regulatory requirements.   It must be changed.  

C. Scope of Authority to Change Disaggregation Plan.  
89. Having determined that CenturyTel's Path Three plan is not reasonably related to the cost of providing service and that it must be changed, the next issue is the scope of the Commission's authority to remedy the situation (i.e., to order changes to assure that the disaggregation plan in effect is reasonably related to the cost of providing service).  

90. Citing Rule 4 CCR 723-2-2190 and 47 CFR § 54.315, San Isabel argues that the Commission may change completely the CenturyTel disaggregation plan.  It asserts that it is CenturyTel's responsibility to present a new plan and that the Commission has the authority to order CenturyTel to do so.  San Isabel does not advocate, however, that the Commission order CenturyTel to use another Path for disaggregation.  

91. CenturyTel argues vigorously that the Commission's authority in this matter is restricted by the language of 47 CFR § 54.315(d)(5), which provides that a "state commission may require … modification to the disaggregation ad targeting of support selected under" Path Three (emphasis supplied).  CenturyTel compares this language to the language of 47 CFR § 54.315(c)(5), which pertains to Path Two and states that a "state commission may require … the disaggregation and targeting of support in a different manner" (emphasis supplied).  Relying on the difference in language, CenturyTel argues, without citation, that  

the FCC knowingly chose different language to describe sate commission remedial authority depending upon which disaggregation path choice is under state commission review.  In the case of the review of a Path 3 filing -- as in the instant case -- the state commission is not authorized as in the review of a Path 2 filing to order the targeting of support in a different manner if it determines that the plan is deficient -- [the state commission] is restricted to ordering modification to the disaggregation and targeting of support under this path.   In short, the Commission may order modification of a forward-looking cost model based disaggregation plan (the "support selected"), but it is not authorized to order the substitution of a replacement plan as an appropriate remedy.  

CenturyTel's Closing Statement of Position at 7.  Relying on the definition of "modification" in Black's Law Dictionary,
 CenturyTel concludes that the Commission has the power only to direct changes to the BCPM3-based filing.  

92. The CenturyTel argument is unpersuasive.  First, as the discussion and quotes from the Fourteenth Report and Order above make abundantly clear, the FCC did not establish the limitation urged by CenturyTel.  In fact, the FCC expressly found that, "once an incumbent elects a disaggregation plan under Path Three, the plan shall remain in effect until a state commission … requires … a change to a different disaggregation and targeting methodology."  Fourteenth Report and Order at ¶ 152.  Second, adopting CenturyTel's interpretation would produce an absurd and illogical result as it would insulate a Path Three (i.e., self-certified) plan from meaningful regulatory review and correction.  A Path Three plan becomes effective on the day it is filed with the Commission and receives no pre-implementation review.  Under CenturyTel's reading, Commission-ordered post-implementation remediation of a Path Three plan would be limited to nibbling around the edges of the plan irrespective of the separation between the company's actual cost to serve and the disaggregation plan.  In essence, adoption of CenturyTel's interpretation would allow a rural ILEC to escape regulatory oversight of its disaggregation plan by the simple expedient of selecting Path Three.  Nothing suggests that the FCC intended this result; in fact, the FCC intends precisely the opposite.  Third, adopting CenturyTel's interpretation would render 47 CFR § 54.315(d)(2)(ii) and Rule 4 CCR 723-2-2190(c)(II)(B) nullities.  There would be no effective means available for the Commission to take action to order correction of a Path Three plan to assure that the plan was reasonably related to the cost of providing service.  Absent an effective enforcement mechanism, the rule requirement is meaningless.  Fourth and finally, if the FCC had intended the result proposed by CenturyTel, it could have stated that intent in the Fourteenth Report and Order or could have made that intent explicit in 47 CFR § 54.315(d)(5), but it did not do so.  Rather, as discussed above, the FCC was clear that its intent was to give state commissions wide remedial authority over Path Three plans.  

93. Based on the foregoing, the ALJ finds that the Commission has broad authority to order remedial action in this case.  

D. Interim and Permanent Remedies.  
94. Having determined that CenturyTel's Path Three plan is not reasonably related to the loop-related costs of providing service and that the Commission has broad remedial authority, the final issue is the remedial action the Commission should order in this case to assure that the disaggregation plan in effect is reasonably related to the loop-related cost of providing service.  

95. The Rural Task Force recommended that the Path Three disaggregation method "be relatively simple, inexpensive to administer, understandable by all parties and accurate in allocating support to high-cost area."  Hearing Exhibit No. 11 at Exhibit DJW-2 at 6.  These are common-sense criteria, and the ALJ used them in this case.  

96. San Isabel asks that the Commission order CenturyTel to develop an actual, embedded cost-based model which is easy to understand and to update.  San Isabel asks that the Commission order CenturyTel to use that model to determine universal service support.  San Isabel does not state a preference with respect to whether the universal service support should be based on each wire center or should be based on zones (either the zones as they now exist or some other configuration).
  In addition, San Isabel addresses neither whether the Commission should order CenturyTel periodically to update its embedded cost model nor, if the model should be updated, the frequency with which it should be updated.  

97. CenturyTel argues that the Commission should not order the relief sought by San Isabel because that would result in CenturyTel, San Isabel's competitor, bearing the cost of doing an actual, embedded cost study and of implementing a new plan, including the cost of a Commission proceeding, for the benefit of San Isabel.  This argument is not persuasive.  CenturyTel chose its disaggregation and targeting plan, and it is CenturyTel's responsibility to ensure that its plan is reasonably related to the costs of providing service.   If the current plan does not meet this standard (and it does not), then it is CenturyTel's responsibility and obligation to have a disaggregation and targeting of support plan which does meet the standard, even if CenturyTel must expend resources to accomplish that goal and irrespective of the beneficiary/ies.  

98. CenturyTel asserts that it will be expensive and time-consuming to develop an actual cost-based model.  This assertion is highly questionable.  The unrefuted and unrebutted testimony of San Isabel witness Duval is that it took him and his staff approximately 60 hours to perform the actual cost-based cost study presented in this case.  They had less familiarity with CenturyTel's records, systems, and data -- and less access to them -- than does CenturyTel.  

99. As an alternative to a full actual cost-based study such as that presented by San Isabel witness Duval, CenturyTel proposes that the Commission consider using the per-loop gross investment cost because that information is available at the exchange level and, according to CenturyTel, would provide a reasonable approximation of the actual per-loop costs in each wire center.  This suggestion will not be adopted because, to be consistent with 47 CFR Part 36, it is necessary to consider more than gross investment.  To calculate the total loop-related cost to serve, one must add return on investment, taxes, depreciation expense, operation and maintenance expense, and allocated expenses.  CenturyTel's proposal does not include these additional loop-related costs.  

100. CenturyTel asserts that, in evaluating the plan and arriving at its decision, the Commission should be sure that any change is competitively neutral,
 is non-discriminatory, and is in the long-term public interest.  There is no dispute on this point, and these have been considered in developing the remedies.  
101. The permanent remedy meets these standards because, to the extent reasonably possible, the permanent disaggregation plan which CenturyTel develops will reduce, and perhaps eliminate, over-recovery of universal service support in some wire centers and under-recovery of that support in other wire centers.  The permanent disaggregation plan will reduce, and perhaps eliminate, barriers to entry and will discourage, and perhaps eliminate, uneconomic entry.  These results are in the long-term public interest because they will encourage development of a competitive marketplace in the high cost areas within CenturyTel's Study Area and will bring the benefits of competition, improved telecommunications service, and new telecommunications services and products to those areas.  

102. The interim remedy meets these standards because its implementation will reduce immediately the over-recovery of costs in some wire centers and the under-recovery of those costs in other wire centers.  

1. Permanent Disaggregation Plan.  
103. The Path Three disaggregation and targeting plan must be changed.  

104. First, to maintain CenturyTel's election in May, 2002 to disaggregate and to target its universal service support, CenturyTel will be ordered to retain disaggregation and targeting of support.  CenturyTel has provided no information or evidence calling into question its original decision to disaggregate and to target support and has stated its continuing support for disaggregation and targeting of support.  Thus, the decision to disaggregate will remain in effect.  This means that CenturyTel is not permitted to adopt Path One (i.e., no disaggregation) as a result of this proceeding.  

105. Second, given that CenturyTel must have a plan to disaggregate and to target support, CenturyTel will be given a choice of disaggregation and targeting plans.  

106. CenturyTel's first option is to up-date Confidential Exhibit No. CAD-13 of Confidential Hearing Exhibit No. 13A using current CenturyTel data and to adopt updated Confidential Exhibit No. CAD-13 as its Path Three plan.  Under this option, CenturyTel must disaggregate to the wire center level and cannot use zones because, on the basis of the evidence in this case: (a) each wire center within the Study Area has been designated as a service area; (b) wire center-based support is reasonably related to the cost of providing service; and (c) CenturyTel can perform actual, embedded cost studies for wire center-based (i.e., service area-based) support relatively quickly and at a relatively small cost.  This plan would be filed pursuant to 47 CFR § 54.315(d) and would be effective upon its filing with the Commission.  

107. CenturyTel's second option is to create a disaggregation and targeting of support plan of its own choosing and to make a filing with the Commission under Path Two to seek Commission approval of the plan before it is implemented.  If CenturyTel selects this option, then the following apply:  (a) if the Path Two plan includes zones (whether the existing zones or others) as the units for determining universal service support, then CenturyTel must file testimony explaining its choice, providing examples of its operation using loop-related costs, and explaining the process and criteria used to determine each zone; (b) if the Path Two plan includes any method, other than zones, which aggregates support,
 then CenturyTel must file testimony describing and explaining its chosen method, providing examples of the method's operation using loop-related costs, and explaining the process and criteria used to develop the method; and (c) irrespective of the method chosen, CenturyTel must file testimony which shows that the proposed plan is reasonably related to the actual cost to provide service.  

108. CenturyTel will be ordered to make a choice with respect to its permanent plan and, within 30 days of a final Commission decision, to file notice of its election with the Commission.  If CenturyTel opts to make a Path Two filing, then CenturyTel will be ordered to make that filing with the Commission within 60 days of filing its notice of election.  

2. Interim Disaggregation Plan.  
109. The process by which CenturyTel will develop a permanent disaggregation plan will take time no matter which option is selected.  The current CenturyTel plan needs to be replaced during the interim.  

110. CenturyTel did not challenge the method used by San Isabel witness Duval to perform his actual cost-based study or the manner in which he performed that study.  This study has been found to be reasonably related to the cost to provide service.  In addition, the zones now used by CenturyTel have been found not to be reasonably related to the cost to provide service within each zone.  

111. Accordingly, CenturyTel will be ordered to adopt as its interim disaggregation plan Confidential Exhibit No. CAD-13 in Confidential Hearing Exhibit No. 13A; to eliminate zones immediately; and to apply the interim plan on a wire center (i.e., service area) basis until a permanent disaggregation plan is in effect.  

IV. CONCLUSIONS  
112. The Commission has jurisdiction over the subject matter of this proceeding and over the parties to this proceeding.  

113. San Isabel has met its burden of proving that CenturyTel's current Path Three disaggregation and targeting of support plan does not meet the requirement that it be "reasonably related to the cost of providing service for each disaggregation zone within" the loop-related categories of support.  Section 54.315(d)(2)(ii) of 47 CFR; Rule 4 CCR 723-2-2190(c)(II)(B).  

114. The Commission has broad authority to order remedial action which will assure that CenturyTel's disaggregation and targeting of support plan meets the regulatory requirements.  
115. To maintain CenturyTel's election in May, 2002 to disaggregate and to target its universal service support, CenturyTel should be ordered to retain disaggregation and targeting of support.  

116. CenturyTel should be ordered immediately to implement the interim disaggregation plan as described and discussed above.  

117. CenturyTel should be ordered to make the election with respect to its permanent disaggregation plan as described and discussed above.  

118. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order.  

V. ORDER  
A. The Commission Orders That:  
1. The Petition filed by San Isabel Telecom, Inc., is granted.  

2. CenturyTel of Eagle, Inc., doing business as CenturyTel (CenturyTel), immediately shall cease using the Path Three disaggregation and targeting of support plan which it filed with the Commission on May 15, 2002.  

3. CenturyTel immediately shall adopt as its interim disaggregation and targeting of support plan the Confidential Exhibit No. CAD-13 in Confidential Hearing Exhibit No. 13A; shall eliminate zones immediately; and shall apply the interim disaggregation and targeting of support plan on a wire center (i.e., service area) basis until a permanent disaggregation and targeting of support plan is in effect.  

4. CenturyTel shall make its election with respect to its permanent disaggregation and targeting of support plan as described and discussed above and, within 30 days of a final Commission decision in this proceeding, shall file notice of its election with the Commission.  If CenturyTel opts to make a Path Two filing, then CenturyTel shall make that filing with the Commission within 60 days of filing its notice of election.  

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  The hearing took one day.  


�  Mr. Wagner is President of San Isabel.  Mr. Wagner's direct testimony is Hearing Exhibit No. 11, and his rebuttal testimony is Hearing Exhibit No. 12.  His oral testimony is found in the transcript (tr.) at 9-65.  


�  Mr. Duval is a Senior Manager in the Telecommunications Group at Moss Adams, LLP, which is a regional accounting and consulting firm.  Mr. Duval's direct testimony is Hearing Exhibit No. 13 and Confidential Hearing Exhibit No. 13A.  Of the exhibits appended to Mr. Duval's direct testimony, all are confidential except Exhibits CAD-8 and CAD-11.  Mr. Duval's rebuttal testimony is Hearing Exhibit No. 14 and Confidential Hearing Exhibit No. 14A.  (This testimony was amended slightly by Mr. Duval.)  Of the exhibits appended to Mr. Duval's rebuttal testimony, all are confidential except Exhibit CAD-20.  His oral testimony is found in tr. at 66-154.  By Decision No. R07-0616-I, the ALJ granted San Isabel's request for variance and permitted the filing of only one paper copy of Mr. Duval’s voluminous confidential exhibits to his testimony and the filing of a CD ROM containing those exhibits in lieu of filing additional copies.  


�  Mr. Hankins is Director of Economic Analysis for CenturyTel Service Group, LLC.  Mr. Hankins's answer testimony is Hearing Exhibit No. 18 and Confidential Hearing Exhibit No. 18A.  This testimony was amended slightly by Mr. Hankins during his oral testimony.  His oral testimony is found in tr. at 155-214.  


�  Hearing Exhibits No. 6 through No. 10 were marked but were not offered.  


�  Hearing Exhibits No. 13A, No. 14A, and No. 18A are confidential.  


�  When the Petition was filed on March 7, 2007, the process for designation as an ETC was found in Rule 4 Code of Colorado Regulations (CCR) 723-2-2187, which Rule was in effect from April 1, 2006 until July 31, 2007 and was found in 4 CCR 723 Part 2.  


The Commission later promulgated new rules governing telecommunications providers, services, and products (4 CCR 723 Part 2).  These rules became effective August 1, 2007 and superseded in their entirety the 4 CCR 723 Part 2 which became effective on July 1, 2006.  


The substantive rules in effect on March 7, 2007 (the date the Petition was filed) govern this proceeding.  Consequently, unless the context indicates otherwise, this Decision refers to, cites, and relies upon only the rules in 4 CCR 723 Part 2 which were in effect from April 1, 2006 through July 31, 2007.  There may be differences between the telecommunications rules cited in this Decision and the telecommunications rules now in effect (i.e., the rules which became effective August 1, 2007); this Decision does not address those differences, if any exist.  


�  When the Petition was filed on March 7, 2007, the process for designation as an EP was found in Rule 4 CCR 723-2-2847, which Rule was in effect until July 31, 2007.  See note 7, supra.  Assuming preconditions are met, an EP is eligible to receive money from the Colorado High Cost Support Mechanism.  


�  As of the hearing, San Isabel did not provide Digital Subscriber Line, cable, or wireless service.  


�  At the time of the hearing, the exchanges were Akron, Otis, Wray, and Yuma.  Viaero has filed an application for designation in additional exchanges or wire centers (Docket No. 07A-153T), which is pending.  


�  All referenced sections of the Federal Telecommunications Act of 1996 are found in title 47 of the United States Code.  


�  This is also referred to as universal service support.  


�  The Joint Board recommendation was based on the work of the Rural Task Force.  


�  This plan is found in the FCC rules requiring rural ILECs to select a disaggregation and targeting of support plan, which are discussed below.  The FCC promulgated the rules in the Fourteenth Report and Order.  


�  By electing Path One, a rural ILEC chooses not to disaggregate.  Path 1 is discussed in the Fourteenth Report and Order at ¶¶ 148-49.  The federal rules governing Path One are 47 CFR §§ 54.315(b) and 54.315(f)(1).  


�  By choosing Path Two, a rural ILEC elects to disaggregate based on a plan for which the carrier obtains prior approval from the appropriate regulatory authority.  Path Two is discussed in the Fourteenth Report and Order at ¶ 150.  The federal rules governing Path Two are 47 CFR §§ 54.315(c), 54.315(e), 54.315(f)(2), and 54.315(f)(4).  


�  A copy of 47 CFR § 54.315 is Hearing Exhibit No. 15.  


�  A copy of Rules 4 CCR 723-2-2190 and 2191 is Hearing Exhibit No. 16.  This Hearing Exhibit contains the Rules effective on August 1, 2007.  As discussed above in note 7, the substantive rules in effect on March 6, 2007 apply in this proceeding.  A comparison of the language of Rule 4 CCR 723-2-2190 as it existed on March 6, 2007 to the language of Hearing Exhibit No. 16 reveals that, as pertinent to this docket, the language is identical.  A comparison of the language of Rule 4 CCR 723-2-2191 as it existed on March 6, 2007 to the language of Hearing Exhibit No. 16 reveals that, as pertinent to this docket, the language is identical.  Hearing Exhibit No. 16 and the testimony pertaining to the exhibit, thus, are relevant to this matter and were considered in rendering this Decision.  


�  This notification and its attachments are Hearing Exhibit No. 17.  


�  Because CenturyTel is not eligible for Local Switch Support, only loop-related categories of universal service support are relevant in this case.  


�  This was the average cost per line across the entire Study Area.  Only those which exceed 115 percent of the national per-loop cost are eligible for support.  In 2007, the threshold for support was approximately $33.  


�  The process by which CenturyTel determined the two zones is discussed below.  


�  This is a publicly available model.  CenturyTel provides telephone service in states in addition to Colorado and opted to use the BCPM3 model for all of its study areas nationwide.  


�  The inputs are public and may be obtained from filings made in FCC CC Dockets No. 96-45 and No. 97-160.  


�  The 1997 CenturyTel line count data were approximately five years old when the modeling was done and have not been updated. 


�  Based on the oral testimony of CenturyTel witness Hankins, the 1995 census data were used as inputs to a module outside the BCPM3 model.  CenturyTel used the census data to determine GEO-coded information by customer location; this information was used in the module to develop loop lengths.  The module-determined loop length data were then used as inputs in the BCPM3 modeling.  


Although the 1995 census data were data for the exchanges in which CenturyTel operates, and to that extent may be Colorado-specific, CenturyTel did not provide its own wire center-specific data to use as an input into the module.  In addition, CenturyTel did not determine whether the 1995 census data accurately reflected the actual population density and distribution in the Study Area wire centers.  Other than the oral testimony of CenturyTel witness Hankins, the record contains no evidence or information concerning the external module.  


�  This model was one of at least three forward-looking economic cost models submitted to the FCC in the course of CC Dockets No. 96-45 and No. 97-160.  The FCC selected none of the models but, rather, chose to create and to use a model that combined components of all submitted cost models.  The combined model is the Synthesis Model and is used to develop universal service support for non-rural carriers.  


�  The BCPM3 assumes a network and network components, including loops, as they existed in 1997.  As San Isabel witness Duval explained, the loop network has undergone dramatic changes in the intervening ten years.  These changes, and their associated costs, are not reflected in BCPM3.  Hearing Exhibit No. 14 at 5:6-17.  This testimony was unrebutted and unrefuted.  


�  The fact that the Synthesis Model, which the FCC constructed from three forward-looking economic cost models (including BCPM3), was created for non-rural carriers led to inappropriate results when the Synthesis Model was used to determine rural carriers' forward-looking economic costs.  Hearing Exhibit No. 13 at Exh. CAD-3 at 9-10.  (Exhibit CAD-3 is Rural Task Force White Paper 4 entitled A Review of the FCC's Non-Rural Universal Service Fund Method and the Synthesis Model for Rural Telephone Companies and dated September, 2000.).  As a result of its analyses, the Rural Task Force determined that the Synthesis Model should not be used to determine forward-looking costs for rural carriers.  Id. at 10-11.  To the extent the general criticisms and concerns expressed by the Rural Task Force with respect to the Synthesis Model are based on the Synthesis Model's being a forward-looking economic cost model using non-rural carrier inputs, they appear to be applicable to the BCPM3 as well.  With respect to the significant differences which exist between non-rural carriers and rural carriers and which help to explain why the assumptions in the non-rural forward-looking economic cost models are not appropriate for rural carriers, see id. at Appendix A.  


�  If one chooses to do so, one can open the cost components of the model and use company-specific cost data.  CenturyTel did not do this; it chose to use national average cost data.  


�  One cannot run the BCPM3 model using company-specific inputs for all inputs in the model.  In addition, one cannot change or modify the forward-looking design of the network embedded in the model.  


�  As an example, if per-loop costs for a particular loop are $15,000, BCPM3 caps those per-loop costs at $10,000.  If the per-loop cost of a loop is below the $10,000 cap, then the model uses the lower figure.  


�  The CenturyTel witness was not a member of the group which made the decision to use seven exchanges as Zone 1 and, as a consequence, could not testify from first-hand knowledge about the reason or reasons for the choice of these two criteria and not others or for the selection of seven exchanges and not some other number.  The witness's understanding and testimony rested on conversations he had with other persons, none of whom testified.  As a result, there is little credible evidence to explain the basis or bases for CenturyTel's decision.  


�  The McCoy wire center served by San Isabel is in Zone 2.  


�  As relevant here, § 214(e)(5) of the Act defines the term "service area" as a geographic area established by the FCC or a state commission for the purpose of determining universal service support mechanisms.  For the area served by a rural ILEC (such as CenturyTel), § 214(e)(5) provides that the ILEC's service area will be its study area "unless and until the [FCC] and the State[], after taking into account the recommendations of [the Joint Board], establish a different definition of service area for" the rural ILEC.  The Commission's petition requested that the FCC consent to the Commission's proposed service area definition for CenturyTel (i.e., each individual wire center designated as a separate service area).  This service area definition mirrors CenturyTel's Path Three plan.  


�  Each wire center is a single exchange.  Unless the context indicates otherwise, wire center and exchange are used interchangeably in this Decision.  


�  Pursuant to 47 CFR Part 32, continuing property records also should reflect the retirement of these investments by location.  See Hearing Exhibit No. 14 at 4:3-16 (discussion of need to include investment retirement by location in continuing property records).  


�  As of the hearing, San Isabel did not provide service in the McCoy wire center because it had had no requests for service in that exchange.  Thus, San Isabel had not received any universal service support funds from that exchange.  


�  The effect of holding constant the BCPM3 loop count input is shown in Hearing Exhibit No. 13 at 10 at Table 1.  


�  This includes both the incumbent ETC CenturyTel and each competitive ETC.  


�  In 2002 when it submitted its Path Three plan, CenturyTel received the following categories of universal service support:  High Cost Loop, Interstate Common Line Support, and Long Term Support.  The categories of loop-related universal service support for which CenturyTel and, derivatively, the competitive ETCs are eligible change over time.  


�  The same would be true if universal service support were determined on a wire center/exchange basis.  


�  If more than one of these circumstances exists, then the adverse impact on a competitive ETC is incrementally worse.  All three of these circumstances exist with respect to San Isabel.  


�  The BCPM3 results are Confidential Hearing Exhibit No. 13A at Confidential Exh. CAD-8.  


�  These loop costs were developed by a 47 CFR Part 36 study which is Confidential Hearing Exhibit No. 13A at Confidential Exh. CAD-9.  See id. at Confidential Exh. CAD-10 and Confidential Exh. CAD-11 regarding inputs and allocations.  The 2006 data were the most current then available.  


�  CenturyTel did not dispute or refute the method used by Mr. Duval to develop loop-related costs in each wire center and did not question whether the analysis was done correctly.  The method used is described in Hearing Exhibit No. 13 at 16-18 and in Hearing Exhibit No. 14 at 23-24, is discussed in Mr. Duval's oral testimony, and is consistent with the methods and assignment and allocation principles in 47 CFR Part 36.  Rural ILECs use 47 CFR Part 36 when calculating universal service support.  The ALJ finds that the method used by Mr. Duval is reasonable and appropriate and that he performed the study correctly using appropriate inputs.  


�  Confidential Hearing Exhibit No. 13A at Confidential Exhibit CAD-12 shows that, when compared to Mr. Duval's actual cost-based results, the BCPM3-developed loop costs for the seven exchanges in Zone 1 over-estimated by approximately $43 per loop per month the loop costs in one of the exchanges and under-estimated by approximately $23 per loop per month the loop costs in one of the exchanges.  That same exhibit shows that, when compared to Mr. Duval's actual cost-based results, the BCPM3-developed loop costs in the 43 exchanges in Zone 2 over-estimated by approximately $126 per loop per month the loop costs in one of the exchanges and under-estimated by approximately $95 per loop per month the loop costs in one of the exchanges.  The disparity between the BCPM3 per-loop investment and the actual per-loop investment is shown in Confidential Exhibit No. 14A at 11 at Table 1.  The table contains information on the seven Zone 1 exchanges; shows that, in six of seven of the exchanges, BCPM3 significantly understates the per-loop investment; and shows that, in the seventh exchange, BCPM3 overstates the per-loop investment by more than 220 percent.  See also id. at Confidential Exhibit No. CAD-16 (similar results for Zone 2 exchanges).  


�  The 2006 data were the most current available at the time the embedded cost study was performed.  


�  In support of this contention, CenturyTel offered the analysis performed by CenturyTel witness Hankins in which he compared the results of the capped and uncapped BCPM3 with the results of three other proxy forward-looking economic cost models.  There is no evidence with respect to the inputs used in any of the modeling, the assumptions contained in any of the other proxy models, or the vintage of any of the data used.  In addition, none of the models produces actual embedded costs, which are the only relevant costs in this proceeding.  Thus, the ALJ did not rely on this analysis.  CenturyTel also provided an analysis based on the cascading method used by non-rural carriers to disaggregate their universal service support.  The ALJ finds this analysis unpersuasive as it is based on a method used by non-rural carriers.  


�  Although the FCC has not prohibited the use of proxy cost models to determine a rural carrier's costs for universal service support purposes, it has expressed strong reservations and serious concern about the use of existing proxy cost models for those purposes.  In the Matter of Iowa Telecom Petition for Forbearance Under 47 U.S.C. § 160(c) from the Universal Service High-Cost Loop Support Mechanism, WC Docket No. 05-337, Order, FCC 07-142 (rel. Aug. 6, 2007), at ¶¶ 3-4, 7, 9-11, 15-16, 25.  


�  As discussed above, it is CenturyTel's burden to establish that its plan should be retained.  


�  Exhibit DJW-2 is the Rural Task Force White Paper 6 entitled Disaggregation and Targeting of Universal Service Support and dated September 2000.  


�  It also disregards the business risk inherent in every decision to enter a particular market or to expand operations within an area.  If a competitive ETC chose to make uneconomic entry into wire centers because the existing disaggregation plan allowed that competitive ETC to over-recover loop-related costs in those wire centers, then the competitive ETC should not be rewarded for cherry-picking and should suffer the business consequences of its entry decision.  It is the antithesis of competitive neutrality to use universal service support money to protect a competitive ETC from its bad business decisions.  


�  In relevant part, that definition states that a modification "denotes some minor change in the substance of the thing, without reference to its improvement or deterioration thereby."  CenturyTel's Closing Statement of Position at 9.  


�  If there are zones, however, San Isabel believes that all Eagle County exchanges (including the San Isabel-served Eagle, Edwards, and Gypsum wire centers) will be in the highest-cost zone.  


�  Competitive neutrality means that the plan does not favor one provider over another and does not favor one technology over another.  Thus, it overlaps with non-discriminatory to some degree.  


�  "Aggregates support" means the use of something larger than an individual wire center as the unit for determining universal service support.  
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