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I. STATEMENT

1. On December 3, 2007, Staff of the Colorado Public Utilities Commission (Staff) served Civil Penalty Assessment Notice No. 85027 on Aspen/Snowmass Express, Inc, (Aspen/Snowmass or Respondent) by certified mail.

2. Staff charged Respondent with 12 violations, three each on October 3, 4, 5, and 6, 2007.  The three violations charged for each day are:  (1) an alternative charge of operating as a transportation carrier without first obtaining an authority and/or operating right, under either § 40-10-104, C.R.S., or under § 40-16-103, C.R.S.; (2) a charge of operating as a transportation carrier without insurance under 4 Code of Colorado Regulations (CCR) 723-6-6007(a)(I) or (b)(I)(B); and (3) a charge of operating as a transportation carrier and failing to file proof of liability insurance under 4 CCR 723-6-6007(f)(I).  The total penalty sought is $49,500.

3. A hearing in this matter was originally scheduled for January 31, 2008.  However, at the request of the Respondent the hearing was rescheduled for March 20, 2008 at 9:00 a.m. in a Commission Hearing Room in Denver, Colorado.

4. At the assigned place and time the undersigned Administrative Law Judge (ALJ) called the matter for hearing.  As a preliminary matter, Michael Buysse, President of the Respondent, was informed by the ALJ that since he was not an attorney, and since the amount in controversy exceeds $10,000,
 he would not be able to represent the Respondent, notwithstanding that he is the 100 percent owner of the Respondent.
  Buysse was given the option of continuing the hearing to allow the Respondent to obtain legal counsel; or proceeding with the hearing, knowing that he would only be able to make a statement on the Respondent’s behalf.  Buysse chose to proceed to hearing, knowing that he could not cross-examine any other witnesses or make legal argument.

5. The matter proceeded to hearing.  During the course of the hearing Exhibits 1 through 5 were identified, offered, and admitted into evidence.  At the conclusion of the hearing the matter was taken under advisement.

6. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits of this proceeding, along with this written recommended decision.

II. FINDINGS OF FACT 

7. Respondent formerly held PUC Registration No. LL-649.  LL-649 was revoked for failure to maintain proof of insurance on file with the Commission effective September 27, 2004.  On October 3, 4, 5, and 6, 2007, Respondent had no authority from this Commission that would authorize the Respondent to operate as a transportation carrier of any kind.

8. The Aspen Institute (Institute) hired Aspen/Snowmass to provided transportation services from October 3 through 6, 2007, in connection with a conference that the Institute was sponsoring in the Aspen area.  These services included transporting conference participants to and from the Aspen airport, hotels, and conference sites over public highways.

9. Michael Buysse is the president and 100 percent shareholder of Aspen/Snowmass.  Buysse had provided various services to the Institute in the past, such as security.  Buysse initially surveyed the cost of providing the needed transportation services through transportation carriers that have authority from this Commission.  The estimated cost was in the neighborhood of $20,000.  Buysse developed an alternative plan that would save the Institute money.  Under this plan, which was utilized, Respondent reserved five 14-passenger vans from Enterprise rental agency in Aspen.  It then hired drivers to pick up the vans on the days at issue, keep the vans in their individual possession, and provide driving services, for which the drivers would be paid $25 per hour.  Respondent charged the Institute $30 per hour for the drivers.  Buysse acted as conference transportation coordinator.  He assigned the drivers a daily schedule, during which the drivers transported the conference participants over the public highways to the various conference sites.  Respondent charged the Institute a fee of $750 to act as conference transportation coordinator.  Buysse is not, and was not during the dates in question, an employee of the Institute.

10. Respondent obtained some minimum level of liability insurance on the vans.  Respondent did not obtain insurance in the amount required by this Commission for transportation carriers operating 14-passenger vans, which is $1,000,000.
  Respondent did not file any proof of insurance on the vans with this Commission.

11. The individual conference participants did not make any payments to the drivers, Buysse, or the Respondent.

12. The Institute paid Respondent $10,000 for all of the services rendered by Respondent.  This included van rental, driver payments, gas, and the $750 fee.  See Exhibit 1.  While Respondent originally planned for the Institute to pay for the vans up front, it did not work out that way, and Respondent paid for the vans prior to receiving payment from the Institute.
III. DISCUSSION

13. Respondent and Buysse suggest that the Aspen Institute provided the transportation services, and that the Respondent merely brokered them.  All of the evidence shows that Respondent and its president, Buysse, acted as a transportation carrier in providing services to the Institute for compensation over the public highways of this State.

14. In Yellow Cab Cooperative Association v. Colorado Ground Transportation Center, Inc.,
 the Colorado Court of Appeals discussed transportation brokerage.  The Court adopted this Commission’s interpretation that if the entity that carried the passengers is not an authorized carrier, then the person arranging the transportation is not a broker.

15. Respondent solicited the Institute and then provided transportation services to the Institute with unauthorized carriers, namely, itself.  Respondent rented vehicles, obtained drivers, dispatched the drivers, paid the drivers, paid for the vehicles, and transported passengers at the direction of the Institute.  This is not brokerage.  It is indistinguishable from the services that common carriers provide.

16. Respondent acted as a common carrier providing charter service in 14-passenger vans on October 3, 4, 5, and 6, 2007.

17. Rule 1302(b) of the Commission’s Rules of Practice and Procedure
 states that the Commission may impose a civil penalty in a contested proceeding after considering some or all of the following: (1) the nature, circumstances, and gravity of the situation; (2) the degree of the respondent’s culpability; (3) the respondent’s history of prior offenses; (4) the respondent’s ability to pay; (5) any good faith efforts by the respondent in attempting to achieve compliance and to prevent future similar violations; (6) the effect on the respondent’s ability to continue in business; (7) the size of the business of the respondent; and (8) such other factors as equity and fairness may require.

The undersigned ALJ has considered the following evidence of record.  Respondent did not obtain liability insurance in the amount required by statute.  By its own admission, it obtained only a minimal amount.  This placed the passengers and the public at needless risk.  Respondent does not appear to appreciate this fact.  The Respondent is culpable.  

18. Also, Respondent does not appear to have a working understanding of common carriage, and the undersigned ALJ is concerned about future compliance.  These are all factors in aggravation.  The factors in mitigation are that Respondent was motivated, in part, by a desire to save money for the Institute, which is a non-profit organization.  And Buysse has obtained an LL registration in his own name.

19. Having considered all of the above, the ALJ assesses a civil penalty in the amount of $22,400.  This penalty is calculated as follows.  For each violation of operating as a transportation carrier, without authority, the penalty is $500 for a total of $2,000.  For each violation of operating as a transportation carrier without insurance, the penalty is $5,000, for a total of $20,000.  This amount of $20,000 has been calculated at $1,000 per day for each of the five vans.  For each violation of failing to file proof of insurance with the Commission, the penalty is $100, for a total of $400.  The total sums to $22,400.  Given the testimony that the Respondent essentially “broke even” on the transaction, this is a substantial amount that does not merely require the disgorgement of profits, but will serve as a deterrent to prevent the provision of uninsured or underinsured transportation services.

IV. ORDER

A. The Commission Orders That:

1. Aspen/Snowmass Express, Inc., is assessed a civil penalty in the amount of $22,400.

2. Aspen/Snowmass Express, Inc., shall remit to the Colorado Public Utilities Commission a civil penalty in the amount of $22,400 within 30 days of the effective date of this Decision.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEN F. KIRKPATRICK
______________________________
Administrative Law Judge
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� See § 13-1-127(2)(a), C.R.S.


� See 4 CCR 723-1-1201.


� See 4 CCR 723-6-6007(b)(I)(B).


� 645 P.2d 1331 (Colo. App. 1982).


� 4 CCR 723-1-1302(b).
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