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I. STATEMENT

1. On September 14, 2007, Rocky Mountain Moving Solutions, LLP (Applicant) filed an Application for Household Goods Mover Registration. 

2. As part of the application process, partners, Robert Sagna and Sylvin Mberry submitted their finger prints to the Colorado Bureau of Investigation (CBI).  The CBI criminal history record check disclosed a non-negative result.  Because of this, Staff of the Colorado Public Utilities Commission (Staff) could not complete the registration, and therefore the matter needed to be set for hearing under the provisions of 4 Code of Colorado Regulations (CCR) 723-6-6603(e)(III). 

3. On December 6, 2007, Staff intervened in this Docket.

4. Counsel for Applicant entered an appearance on December 17, 2007.

5. The Commission set a hearing of this matter for January 22, 2008.  The hearing was rescheduled upon unopposed motion of Applicant to February 21, 2008.

6. The hearing was held on February 21, 2008.  Testimony was received from witnesses, and Confidential Exhibit Nos.1 through 5, and Non-Confidential Exhibit Nos. 6 through 9 were marked for identification and admitted into evidence.  At the conclusion of the hearing, the matter was taken under advisement.

7. Pursuant to § 24-4-105(14)(a), C.R.S., the record of the proceeding and a decision are transmitted to the Commission.

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

8. Rocky Mountain Moving Solutions, LLP is a partnership of Robert Sagna and Sylvin Mberry.

9. The Commission has subject matter and personal jurisdiction in this case.

10. Section 40-14-103(1), C.R.S., requires movers of household goods to register with the Commission.  As part of the registration process, § 40-14-103.5(1), C.R.S., requires an applicant to submit his or her fingerprints to the CBI for the purpose of conducting a state and national fingerprint-base criminal history records check.

11. Joseph Kelley, Criminal Investigator for the Commission, testified that as part of his duties for the Commission, he obtained court records, and CBI results of the fingerprint submissions, concerning the criminal histories of Mr. Sagna and Mr. Mberry.

12. The fingerprint check of Robert Sagna disclosed a non-negative result, that is, evidence of a criminal history.

13. Investigator Kelley also searched the LexisNexis CourtLink database for the purpose of determining Court dispositions, including criminal charges, convictions, and unsatisfied civil judgments against Mr. Sagna.  

14. The CBI Rap Sheet
 for Robert Sagna contains one entry, for a misdemeanor. The LexisNexis Courtlink
 document pertaining to Mr. Sagna shows that he was charged in Grand County, Colorado in 1999 with one misdemeanor.  The Court record further indicates that the charge was amended to a Class 1 Petty Offense, to which Mr. Sagna entered a guilty plea on October 25, 1999.  The Court issued an Order for Deferred Sentence with conditions on October 25, 1999.  The District Attorney filed a motion to dismiss the Deferred Judgment and Sentence for the reason that the defendant had successfully completed the terms and conditions of the Deferred Sentence. The motion was granted by the Court.

15. The fingerprint check of Sylvin Mberry showed a non-negative result, that is, evidence of a criminal history.  Mr. Kelley also obtained a copy of the City of Aurora, Colorado Municipal Court Record pertaining to Mr. Mberry.
  The Aurora Municipal Court records show that on July 21, 2001, Mr. Mberry was charged with a misdemeanor.  The charge was amended to a lesser charge, to which Mr. Mberry pled guilty on October 22, 2001.

16. The Municipal Court records also indicate that on April 19, 2005, Mr. Mberry was charged with a misdemeanor relating to a domestic incident.  The records indicate that on May 24, 2005, a jury found Mr. Mberry guilty of the charge. 

17. The court records for both Mr. Sagna and Mr. Mberry indicate that the criminal cases have been concluded and that all of the conditions imposed by the court have been fulfilled.  The records do not indicate that there are any unsatisfied civil judgments.

18. Robert Sagna testified that he immigrated to the United States from Senegal in 1997.  Upon arrival in the United States, or soon thereafter, he was involved in a work program at a YMCA facility located in Grand County.  The criminal incident occurred at this location where he was involved in an altercation with another worker at the YMCA.  He testified that after leaving Grand County, he attended Metropolitan State College as a student, and he also worked.  He stated that there have been no criminal charges since the charge in Grand County.

19. Sylvan Mberry testified that he came to the United States in 2002 from the Congo as a refugee. He described the first criminal incident as a misunderstanding at a retail store,  because he had a limited knowledge of the English language.  He denied any criminal intent.  He stated that the second criminal charge occurred as a result of an argument with his wife.  He has been in no further trouble.  He has learned from his mistakes. He stated that he has worked  a variety of jobs, and he currently works at a restaurant owned by him and his wife.  He is also a partner with Mr. Sagna in the moving company.

20. Character witnesses, Ellen Anderson and Joseph Pompei testified that they know Robert Sagna.  Both witness testified that they are friends of Mr. Sagna.  They believe that he is of high moral character.  (See also written character statements, Exhibit No.6.)

21. Clarisse Mberry testified that she and Mr. Mberry have been married for 15 years.  They have five children.  Ms. Mberry operates Le Baobab restaurant with her husband. (Exhibit No. 7)  She stated that her husband has treated her well, that he is good with children and their customers at the restaurant.  She stated that her husband is honest and has good character.  (See also written character references, Exhibit No. 8)

III. DISCUSSION

22. Rule 4 CCR 723-6-6603(e)(I) states:

The Commission may deny or refuse to renew the registration of a household goods mover pursuant to Sections 40-14-103(3) and 103.5(2), C.R.S.

23. Section 40-14-103, C.R.S., requires that a person who intends to operate as a mover of household goods on public highways in intrastate commerce must register with the Colorado Public Utilities Commission.

24. Subsection 3 of § 40-14-103, C.R.S., states:

The commission may deny or refuse to renew the registration of any mover based upon a determination that the mover, or any of its directors, officers, owners, or general partners:

(a)
Has failed to meet the requirements for registration as provided in this article;

(b)
Has not satisfied a civil penalty arising out of any administrative or enforcement action brought by the commission;

(c)
Has not satisfied a final judgment arising out of any civil or criminal action in a court of law, whether in Colorado or any other jurisdiction, unless the judgment is the subject of a pending appeal; or

(d)
Is not of good moral character, as determined by the commission based on the results of the criminal history record check required by section 40-14-103.5 or for other documented reasons.

25. Section 40-14-103.5, C.R.S., states:

(a)
Prior to the issuance of a mover registration pursuant to this article, each applicant for a new registration and each director, officer, owner, and general partner thereof shall submit a set of his or her fingerprints to the Colorado bureau of investigation for the purpose of conducting a state and national fingerprint-based criminal history record check utilizing records of the Colorado bureau of investigation and the federal bureau of investigation.  Each such person shall pay the fee established by the Colorado bureau of investigation for conducting the fingerprint-based criminal history record check.  Upon completion of the criminal history record check, the bureau shall forward the results to the commission. 

(b)
The commission shall consider the information resulting from the criminal history record checks in its determination as to whether the applicant has met the standards set forth in section 24-5-101 (2), C.R.S.

(c)
Nothing in this section shall preclude the commission from making further inquiries into the background of the applicant.

26. Section 24-5-101 (2), C.R.S., reads:

Whenever any state or local agency is required to make a finding that an applicant for a license, certification, permit, or registration is a person of good moral character as a condition to the issuance thereof, the fact that such applicant has, at some time prior thereto, been convicted of a felony or other offense involving moral turpitude, and pertinent circumstances connected with such conviction, shall be given consideration in determining whether, in fact, the applicant is a person of good moral character at the time of the application.  The intent of this section is to expand employment opportunities for persons who, notwithstanding that fact of conviction of an offense, have been rehabilitated and are ready to accept the responsibilities of a law-abiding and productive member of society.  
27. The evidence of record establishes, and it its found that the Commission should issue a Colorado Household Goods Mover Registration to Robert Sagna and Sylvin Mberry upon completion of the requirements of 4 CCR 723-6-6603(a) and (b), and § 40-14-103, C.R.S. 

28. Their is no evidence of record to indicate that there exists any unsatisfied civil penalty or final civil judgment against Mr. Sagna and Mr. Mberry.  The criminal convictions of both men involved misdemeanors or petty offenses, none involving moral turpitude.  All of the conditions imposed by the courts as part of the convictions have been successfully satisfied.  The last criminal offenses occurred in 1999 on the part of Mr. Sagna, and 2005 for Mr. Mberry.  Both men appear to be hard-working persons.  Both have good character references.  In addition, both men appear to have learned from their past mistakes.  Under the standards of the law stated above, there does not exist sufficient grounds to deny registration.

IV. ORDER

A. The Commission Orders That:

1. The Commission shall issue a Colorado Household Goods Mover Registration to Robert Sagna and Sylvin Mberry, doing business as Rocky Mountain Moving Solutions, LLP.

2. This Initial Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

3. As provided by § 24-4-105(14)(a), C.R.S., copies of this Initial Decision shall be served upon the parties, who may file exceptions to it.

(a)
If no exceptions are filed within 30 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Initial Decision shall become the decision of the Commission. 

(b)
The failure to file exceptions shall result in a waiver of the right to judicial review under the provisions of § 24-4-106, C.R.S.

4. If exceptions are filed, all parties to this proceeding shall comply with the procedures set forth in § 24-4-105(15)(a), C.R.S., relating to the designation of, filing of, and payment for relevant parts of the record to which the exceptions are directed.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WILLIAM J. FRITZEL
______________________________
Administrative Law Judge
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