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I. statement  

1. On February 2, 2007, Gateway Canyons, LLC, doing business as Gateway Canyons Resort, and Western Sky Investments, LLC (Complainants), filed a Verified Complaint (Complaint).  The Complaint seeks relief against Grand Valley Rural Power Lines, Inc. (Respondent).  The filing commenced this proceeding.  The Respondent filed its Answer and put this case at issue.  

2. The Commission referred this matter to an Administrative Law Judge (ALJ).  

3. An evidentiary hearing in this matter was held on December 11 through 13, 2007 in Grand Junction, Colorado, and on January 11, 2008 in Denver, Colorado.  The hearing was concluded.  The ALJ closed the evidentiary record and took the matter under advisement.  

4. The parties filed post-hearing statements of position on February 14, 2008 and response statements of position on February 27, 2008.  

5. On February 28, 2008, Respondent filed a Motion to Reopen Hearing (Motion).  Appended to that filing were five exhibits.  

6. On March 11, 2008, Complainants filed their Response in Opposition to Motion to Reopen Hearing (Response).  Appended to that filing was one attachment.  

7. The ALJ has read the filings and considered the Colorado case law governing reopening the evidentiary record after the hearing is concluded.  Based on her research, the ALJ preliminarily determines that the following standard applies:
  

It is always within the discretion of the trial court [here, the ALJ] to permit the reopening of a case for the purpose of allowing additional evidence, and it is the duty of the [ALJ] to thus reopen a case whenever the ends of justice can be advanced thereby.  

Plummer v. Struby-Estabrooke Mercantile Company, 23 Colo. 190, 194, 47 P. 294, 295 (Colo. 1896); see also Green v. Pullen, 115 Colo. 344, 173 P.2d 458 (Colo. 1946) (same).  

8. Based on the Motion and Response, the ALJ is unable to determine whether reopening the evidentiary record in this case will advance the ends of justice.  To allow the parties an opportunity to answer the ALJ's questions (set out below) and to present additional argument, oral argument on the Motion will be held on March 28, 2008.
  

9. It appears from the Motion that Complainants (or one of them) filed application 2007-458 SKI, which included the PUD Sketch Plan Narrative (Sketch Plan Narrative).  Motion at ¶ 10 and at Exhibit D.  Based on the Response at ¶ 7, Complainants made this filing with the Mesa County Planning Department on or about December 19, 2007.  Hearing in this matter was held on December 11-13, 2007 and January 11, 2008.  This leads the ALJ to wonder whether this information was available to Respondent or its counsel in advance of the January hearing date.  

10. The ALJ asks that counsel be prepared to answer/address the following questions and issues at the Motion hearing (there may be additional questions at the Motion hearing):  

(a)
Is the information set out above regarding the filing date of application 2007-458 SKI, including the Sketch Plan Narrative, and the agency with which it was filed correct?  


(b)
Is application 2007-458 SKI, including the Sketch Plan Narrative, a public record or publicly-available document?  


(c)
If it is a public record/publicly-available document, was application 2007-458 SKI, including the Sketch Plan Narrative, filed in such a way as to permit an interested person to learn of its existence?  



(1)
If so, on what date could a member of the public have become aware of its existence?  By what means (e.g., looking on a website, placing a telephone call to an employee of the office or agency, receiving notice of the filing) could a member of the public have become aware of its existence?  



(2)
If so, on what date could a member of the public aware of its existence have read the Sketch Plan Narrative?  



(3)
If so, on what date could a member of the public aware of its existence have obtained a copy of the Sketch Plan Narrative?  


(d)
Irrespective of whether it is a public record/publicly-available document, was application 2007-458 SKI, including the Sketch Plan Narrative, provided to Respondent for its review or comment?  



(1)
If application 2007-458 SKI, including the Sketch Plan Narrative, was provided to Respondent for review or comment, on what date was it provided and by whom (i.e., by what office, agency, or entity)?  Is it the ordinary practice to provide a sketch plan application with sketch plan narrative for review or comment?  If it is the ordinary practice not to provide a sketch plan application with sketch plan narrative for review or comment, why was application 2007-458 SKI, including the Sketch Plan Narrative, provided to Respondent in this instance?  



(2)
If application 2007-458 SKI, including the Sketch Plan Narrative, was not provided to Respondent for review or comment, why was it not provided?  Is it the ordinary practice not to provide a sketch plan application with sketch plan narrative for review or comment?  If it is the ordinary practice to provide a sketch plan application with sketch plan narrative for review or comment, why was application 2007-458 SKI, including the Sketch Plan Narrative, not provided to Respondent in this instance?  


(e)
Did Respondent timely promulgate one or more interrogatories the response to which -- including consideration of any duty or continuing obligation to update or to supplement responses to interrogatories -- would have included informing Respondent of the existence of application 2007-458 SKI, including the Sketch Plan Narrative?  



(1)
If so, did Complainants inform Respondent of application 2007-458 SKI, including the Sketch Plan Narrative?  If they informed Respondent, when did Complainants inform Respondent of application 2007-458 SKI, including the Sketch Plan Narrative?  



(2)
If Complainants did not inform Respondent, why did they not?  


(f)
Did Respondent timely promulgate one or more requests for production of documents which -- including consideration of any duty or continuing obligation to update or to supplement production of documents in response to a request for production -- would have required Complainants to provide to Respondent a copy of application 2007-458 SKI, including the Sketch Plan Narrative?  



(1)
If so, did Complainants provide Respondent with a copy of application 2007-458 SKI, including the Sketch Plan Narrative?  If Complainants provided a copy, when did Complainants provide to Respondent a copy of application 2007-458 SKI, including the Sketch Plan Narrative?  



(2)
If Complainants did not provide a copy of application 2007-458 SKI, including the Sketch Plan Narrative, to Respondent, why did they not?  


(g)
In their Response at ¶¶ 14 and 17, Complainants assert that the additional load attributed to Complainants is due, or will be due, to residences owned by third parties (i.e., persons who build residences on lots around or near the golf course or who buy residences around or near the golf course and/or related facilities).  



(1)
Under that view, are one or both Complainants the developer(s) of some (or all) of the residences around or near the golf course and/or related facilities?  If they are developers, why are they developers?  If they are not developers, why are they not developers?  Is this question sufficient to warrant reopening the hearing?  Why or why not?  



(2)
If one or both Complainants should be shown to be the developers of some (or all) of the residences around or near the golf course and/or related facilities, what (if any) impact would that fact have on the applicability of Respondent's line extension charge in this case?  


(h)
Assume that the ALJ decides to reopen the record.  



(1)
Does reopening the record require additional hearing?  If it does, when and where should the additional day(s) of hearing be held?  If it does not, what procedure should be used so that the materials appended to the Motion and Response can be evidence?  


(2)
Should there be briefing based on the additional material, however it is placed in the record?  If so, should the briefing be limited to the additional evidence/information?  What should the briefing schedule be?  

11. In addition to responding to the questions, counsel may present argument on the Motion, including argument based on the questions and answers.  

II. ORDER  
A. It Is Ordered That:  
1. Argument on the Motion to Reopen Hearing is scheduled for the following date and time and at the following location:  

DATE:

March 28, 2008  

TIME:

1:30 p.m.  

PLACE:
Commission Hearing Room  
 

1560 Broadway, Suite 250  
 

Denver, Colorado  

2. At the hearing on the Motion to Reopen Hearing, the parties shall be prepared to address the questions and issues set out above.  

3. At the hearing on the Motion to Reopen Hearing, each party may present additional or further argument if it wishes to do so.  

4. This Order is effective immediately.  

	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
______________________________
Administrative Law Judge



G:\ORDER\R08-0294-I_07F-037E.doc:SRS






�  This is the standard stated by Respondent in its filing, and Complainants did not offer an alterative standard.  


�  The parties advised the ALJ that they are available on this date.  
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