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I. STATEMENT

1. On December 20, 2006, Levtzow LLC, doing business as Mountain Limo, (Mountain Limo or Levtzow), filed for an order of the Commission authorizing an extension of operations under Certificate of Public Convenience and Necessity PUC No. 47426 (Mountain Limo Application).  The Mountain Limo Application commenced Docket No. 06A-664CP-Extension.  

2. On August 1, 2007, the Joint Stipulated Motion for Imposition of Restrictive Amendment and Conditional Withdrawal of Intervention and for Approval of the Settlement Agreement of the Parties to the Extent of the PUC’s Jurisdiction Over its Terms and Conditions was filed along with a copy of the Settlement Agreement, Mutual General Release and Covenant Not to Sue (Settlement).

3. By Decision No. C08-0213, the Commission denied in part the Joint Exceptions of Levtzow, LLC, doing business as Mountain Limo, and San Miguel Mountain Ventures, LLC, doing business as Telluride Express and/or Chauffeured Express (Telluride Express), to Decision Nos. R07-0884, R07-0734-I, and R07-0784-I filed on December 6, 2007, as supplemented.  The Commission remanded the docket back to the undersigned Administrative Law Judge (ALJ) with directions.

4. The ALJ construes the Commission’s decision to have reversed dismissal and the rejection of the Settlement by Decision No. R08-0734-I.  Additionally, directions are stated as to further consideration of the Settlement.

5. There being no pending procedural schedule governing this matter, a telephonic prehearing conference will be conducted.  So that the most efficient resolution may be afforded, the ALJ will inform the parties of additional questions regarding the Settlement.  Based thereupon, further procedures will be addressed at the prehearing conference.  Consideration will be given to scheduling a hearing, establishing a procedural schedule, and any other matters raised by the parties.   

6. The ALJ informs the parties of the following questions:

a) Do the parties seek any determination as to the extent of Commission jurisdiction of the Settlement?  If so, what is the parties’ position as to the extent of Commission jurisdiction, and why?

b) Does the reference in the restriction to “the use of no more than three (3) vehicles in any 24 hour period” mean that Mountain Limo is limited to the use of any three specific vehicles in a 24-hour period?  For example, if three vehicles are in use in a 24-hour period, but one must be taken out of service, can a fourth vehicle be used to provide transportation scheduled for the vehicle out of service?  Alternatively, is Mountain Limo limited to having no more than three vehicles in service at one time within a 24-hour period?  For example, can any three vehicles of a fleet be in service at any one point in time within any 24 hour period?

c) What does the phrase “in any 24 hour period” add to the meaning of the restriction?
d) Is Mountain Limo obligated to serve the public convenience and necessity if demand exceeds the restriction to the use of three vehicles? Would the answer be different if Telluride Express were to exit the market?

e) If Telluride Express exits the market and a carrier files an application for a CPCN that was contested by Mountain Limo, would Mountain Limo be entitled to protection from competition if it operates to the fullest extent possible under its CPCN granted by the Commission?   If so, under what legal theory?
f) Is Telluride Express’ obligation to serve the public convenience and necessity affected by approval of the parties’ agreement?

g) Is Telluride Express unwilling or unable to meet public demand for transportation service within the scope of the application?

h) Will approval of the Settlement impair Telluride Express’ ability to serve the public convenience and necessity under its certificate?  Does the answer to this question change during non-peak times?
i) How is the public interest served by approval of the stipulation?

j) How will Commission Staff reasonably monitor compliance with the restrictions of the CPCN, especially the limitation pertaining to the 24 hour period?
k) The Supreme Court has stated:  “’A provision of the statute is that as a condition precedent to the issuance of a certificate, the commission shall find that the service to be authorized is or will be required by present or future public convenience and necessity. The question of the adequacy of service of existing carriers is implicit in the issue of whether or not convenience and necessity demand the service of an additional carrier in the field. Obviously the existence of an adequate and satisfactory service by motor carriers already in the area is complete negation of a public need and demand for added service by another carrier.’” Denver & R. G. W. R. Co. v. Public Utilities Com., 142 Colo. 400, 406 (Colo. 1960) quoting Application of Canada, 154 Neb. 256 (Neb. 1951).  What public demand requires the services of a second transportation provider?  How is that public need met by the agreed-upon equipment restriction?

l) Please explain if and how the Settlement provides potential for mitigation of service shortfalls to the public.

m) Mountain Limo will not “apply for authority from the PUC or otherwise seek or request call and demand limousine authority or any other type of authority between Montrose and Telluride, CO.”  When the parties reference “authority,” do the parties intend to encompass transportation services provided pursuant to permits, regulated and unregulated?  Do the parties intend to limit the scope of any such request to any territory that would allow transportation between Montrose and Telluride, Colorado?

n) Approximately how long does it take to drive a 14-passenger vehicle from Telluride to the Montrose Regional Airport in fair weather? Approximately how long does it take to drive a 14-passenger vehicle from Telluride to the Montrose Regional Airport in inclement weather?

o) The following set of questions is based on the following hypothetical.  Assume that four families, consisting of four passengers each and their baggage, request transportation from Mountain Limo.  One family wants to be picked up at the Montrose Regional Airport at 10 a.m. for transport to Telluride.  Two of the families request to leave Telluride at 9 and 10 a.m., respectively, to be transported to the Montrose Regional Airport.  The fourth family requests to leave Telluride at 11 a.m. to be transported to the Montrose Regional Airport
Can Mountain Limo dispatch its fleet to provide the requested transportation?

Further assuming two vehicles are placed in service to transport the first three families and a third vehicle is placed in service to transport the fourth family, what will Mountain Limo do if the third vehicle becomes disabled while transporting the fourth family?  If a fourth fleet vehicle were to pick up the stranded passengers from the disabled third vehicle, would that violate the terms of the CPCN?

As the first three families request transportation from Mountain Limo, is Mountain Limo obligated to provide the requested transportation?  Is Mountain Limo obligated to provide the requested transportation for the fourth family?
Further assuming that all four families cannot be served within the restrictions on the CPCN and the four requests were made in practically at the same time, how would Mountain Limo determine which family is referred to Telluride Express?  Would a difference in profitability of any given family impact the decision (i.e., the fourth family consisted of ten passengers)? 

Further assuming that two vehicles are simultaneously transporting passengers among the first three families and that a third vehicle, without passengers, is en route to Telluride after having transported a passenger to the Montrose Regional Airport, can Mountain Limo use a fourth vehicle to pick up a passenger in Telluride (i.e., is the empty vehicle “in use”)? 

7. In the Supplement of Levtzow, LLC, doing business as Mountain Limo to Joint and Unopposed Exceptions of San Miguel Mountain Ventures, LLC, doing business as Telluride Express &/or Chauffeured Express and Levtzow, LLC, doing business as Mountain Limo to Recommended Decision No. R07-0884 and Interim Decisions Nos. R07-0734-I and R07-0784-I, Levtzow represents that approval of the settlement will “expand capacity of common carriers in that market to respond to peak demand without either carrier having to add vehicle and/or driver capacity which would be relevant for the most part only at peak demand periods, which occur on 12-14 days per year on holidays and weekends during the ski season.”
  With regard to this representation, describe how the stipulation defines and quantifies this limited scope of service for such peak demand.  Is the capacity of Telluride Express to serve the public convenience and necessity exceeded during such defined periods?

II. ORDER

A. It Is Ordered That:  

1. A telephonic prehearing conference in this docket is scheduled as follows:  

DATE:

March 19, 2008 

TIME:

1:30 p.m.  

PLACE:
A few minutes prior to the scheduled start of the conference, parties shall join the conference by telephoning (303) 869-0599.

2. Any party failing to join the telephone call when placed by the Administrative Law Judge, will waive participation in the conference.

3. This Order is effective immediately.
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________
Administrative Law Judge
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� A similar statement is also at paragraph 8 of the Joint and Unopposed Exceptions of San Miguel Mountain Ventures, LLC doing business as Telluride Express &/or Chauffeured Express and Levtzow, LLC doing business as Mountain Limo to Recommended Decision No. R07-0884 and Interim Order Nos. R07-0734-I and R07-0784-I.
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