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I. STATEMENT  

1. On June 14, 2007, Kevin John McKimmons, doing business as Check Mate Piano Moving (McKimmons or Registrant) filed with the Commission a Renewal Application for Permit # HHG-00017, his Colorado household goods mover registration.  

2. Based on the results of a mandatory fingerprint-based criminal history record check, Commission Staff (Staff) was unable to complete the renewal of McKimmons's registration.  

3. On November 30, 2007, pursuant to § 24-4-105(2)(a), C.R.S., the Commission issued a Notice and Order of Hearing (Notice) in this matter.  Among other things and as relevant here, the Notice advised Registrant that the fingerprint-based criminal history record check conducted pursuant to § 40-14-103, C.R.S., in connection with its registration indicated that he may have a criminal record which could adversely affect the issuance of the requested registration renewal.  

4. On December 4, 2007, Staff filed its Notice of Intervention, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b).  

5. On December 11, 2007, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

6. On January 18, 2008, Mr. McKimmons filed his Answer in this matter.  

7. By Decision No. R08-0027-I, the ALJ scheduled a hearing in this matter for January 31, 2008 and established pre-hearing disclosure deadlines.  
8. On January 15, 2008, Staff filed its list of witnesses and copies of its exhibits.  Staff supplemented this filing on January 22, 2008.  
9. By Decision No. R08-0086-I, the ALJ granted Registrant's request to vacate the hearing scheduled for January 31, 2008.  

10. By Decision No. R08-0146-I, the ALJ scheduled a hearing in this matter for March 5, 2008.  

11. The ALJ called the matter for hearing at the assigned time and place.  Staff appeared through its legal counsel.  Mr. McKimmons appeared pro se.  

During the course of the hearing, the ALJ heard testimony on behalf of Staff from Mr. Joseph Kelley, a criminal investigator in the Commission's transportation section.  The ALJ 

12. heard testimony on behalf of Registrant from Mr. McKimmons.  Hearing Exhibits No. 1 through No. 14 were marked, offered, and admitted into evidence.
  

13. At the conclusion of the hearing, the evidentiary record was closed.  The ALJ took the matter under advisement.  

14. In accordance with § 24-4-105(14)(a), C.R.S., the ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written initial decision.  

II. findings of fact  

15. The material facts are not in dispute.  

16. Mr. McKimmons operates Check Mate Piano Moving as a sole proprietorship.  At present, Registrant operates pursuant to Household Goods Mover Registration (or Permit) No. HHG-00017.  Mr. McKimmons has held and operated as a moving company under this Permit for approximately ten years.  

17. The application filed on June 14, 2007 is for registration renewal.  Because Mr. McKimmons is the owner, § 40-14-103.5(1), C.R.S., required him to submit a set of his fingerprints to the Colorado Bureau of Investigation (CBI).
  

18. In the course of his employment with the Commission and in the ordinary course of his duties, Mr. Kelley received the confidential results of the CBI and Federal Bureau of Investigation (FBI) fingerprint-based criminal record search pertaining to Mr. McKimmons.  Those results contained information which showed that Mr. McKimmons had had involvement with law enforcement.
  Because the rap sheet showed previous involvement, Mr. Kelley determined that the results of the CBI/FBI fingerprint-based criminal history record check were not negative within the meaning of Rule 4 Code of Colorado Regulations (CCR) 723-6-6603(e)(III).
  

19. After he obtained the CBI/FBI rap sheet, and in the ordinary course of his investigation, Mr. Kelley searched the LexisNexis CourtLink confidential database for information concerning Mr. McKimmons.  The purpose of this search was multi-fold:  (a) to obtain more detailed information concerning the information in Mr. McKimmons's CBI/FBI rap sheet; (b) to determine whether there are one or more unsatisfied (i.e., unpaid) final civil judgments against Mr. McKimmons; and (c) to determine whether there are one or more unsatisfied (i.e., unpaid) civil penalty assessments arising from a Commission administrative or enforcement brought against Mr. McKimmons.  

20. The results of the LexisNexis CourtLink confidential database search revealed no unsatisfied final civil judgment against Mr. McKimmons.  Mr. Kelley was unaware of any unsatisfied final civil judgment against Mr. McKimmons.  Thus, there is no evidence that Mr. McKimmons has failed to satisfy a final civil judgment.  

21. The results of the LexisNexis CourtLink confidential database search revealed no unsatisfied civil penalty arising from a Commission administrative or enforcement action brought against Registrant.  Mr. Kelley was unaware of any unsatisfied civil penalty against Registrant.  Thus, there is no evidence that Registrant has failed to satisfy a civil penalty arising from a Commission administrative or enforcement action brought against Registrant.  

22. The results of the LexisNexis CourtLink confidential database search did reveal six criminal charges brought against Mr. McKimmons.
  Of these, only two were on the CBI/FBI rap sheet.  

23. After he obtained the CBI/FBI information and searched the LexisNexis CourtLink confidential database, and in the ordinary course of his investigation, Mr. Kelley obtained a certified copy of the court records for each of the criminal cases revealed by either the CBI/FBI fingerprint-based criminal record search or the LexisNexis CourtLink confidential database search.  

24. In December, 1987, Mr. McKimmons pled guilty to assault in the third degree, which is a misdemeanor.
  He received a deferred sentence subject to conditions and was ordered to pay court costs.  He paid the costs as ordered and met the conditions.  On motion of the district attorney's office, the county court entered an order of nolle prosequi; and the charges were dismissed.  Mr. McKimmons has satisfied the final judgment arising from this conviction.  

25. In late November, 1989, Mr. McKimmons pled guilty to driving under the influence of alcohol or drugs.
  The offense, which is a misdemeanor, occurred shortly after a death in his family.  He was sentenced to unsupervised probation, was ordered to complete specified conditions, and was ordered to pay a fine and court costs.  He completed his probation, met the conditions, and paid the money as ordered.  Mr. McKimmons has satisfied the final judgment arising from this conviction.  

26. In early December, 1989, Mr. McKimmons pled guilty to driving under the influence of alcohol or drugs.
  The offense, which is a misdemeanor, occurred shortly after the death in his family.  He received a deferred judgment, was ordered to comply with the conditions of the November, 1989 sentence, and was ordered to pay court costs.  He completed the terms of this deferred sentence and paid the money as ordered.  Mr. McKimmons has satisfied the final judgment arising from this conviction.  

27. In September, 1994, Mr. McKimmons pled guilty to driving while ability impaired, a misdemeanor.
  He was sentenced to time in jail with work release,
 was ordered to complete specified conditions, and was ordered to pay court costs.  He served his sentence, completed the conditions early, and paid the money as ordered.  Mr. McKimmons has satisfied the final judgment arising from this conviction.  

28. In July, 1997, Mr. McKimmons pled guilty to harassment, a misdemeanor.
  He received a deferred sentence subject to conditions and was ordered to pay court costs.  He paid the costs as ordered and met the conditions.  On motion of the district attorney's office, the county court entered an order of nolle prosequi; and the charges were dismissed.  Mr. McKimmons has satisfied the final judgment arising from this conviction.  

29. In December, 1998, Mr. McKimmons pled guilty to harassment, a misdemeanor.
  He was sentenced to time in jail with work release and to probation, was ordered to make contributions to specified funds and to pay a fine, and was ordered to pay court costs.  He served his sentence, completed his probation, and paid the money as ordered.  Mr. McKimmons has satisfied the final judgment arising from this conviction.  

30. Mr. McKimmons acknowledged the prior incidents and convictions, expressed his regret for his past behavior, and noted that most of the incidents were alcohol-related.  He testified that he learned valuable lessons from those experiences.  Most importantly, in his opinion, he stopped drinking alcohol some time ago.  He believes this fundamental behavioral change made a significant difference and has resulted in his not repeating the conduct which got him into trouble in the past.  

31. Mr. McKimmons is in a long-term relationship and has raised four children.  He has built a small, but successful business which specializes in moving pianos.
  The business employs several people.  He is active in the community and does volunteer work.  

32. Informal and formal complaints brought to the Commission against household goods movers come to the attention of Mr. Kelley in the normal course of his work at the Commission.  Mr. Kelly is unaware of any complaint having been made against Registrant.  Mr. McKimmons has been in the household goods moving business at least ten years.  

33. Mr. McKimmons has met the requirements for renewing his household goods mover registration, but for the criminal charges discussed above.  

III. discussion and conclUSIONS  

34. The Commission has subject matter jurisdiction in this case and has personal jurisdiction over Mr. McKimmons.  

35. As pertinent here, § 40-14-103(3), C.R.S., provides that the  

commission may deny ... the registration of any mover based upon a determination that the mover, or any of its ... owners:  

(a)
Has failed to meet the requirements for registration as provided in [article 14 of title 40, C.R.S.];  

(b)
Has not satisfied a civil penalty arising out of any administrative or enforcement action brought by the commission;  

(c)
Has not satisfied a final judgment arising out of any civil or criminal action in a court of law, whether in Colorado or any other jurisdiction, unless the judgment is the subject of a pending appeal; or  

(d)
Is not of good moral character, as determined by the commission based on the results of the criminal history record check required by section 40-14-103.5[, C.R.S.,] or for other documented reasons.  

See also Rule 4 CCR 723-6-6603(e)(I) ("Commission may deny ... the registration of a household goods mover pursuant to §§ 40-14-103(3) and 103.5(2), C.R.S.").  

36. But for the criminal convictions discussed above, Mr. McKimmons meets the requirements for registration.  

37. There is no evidence that Mr. McKimmons has an unsatisfied final civil judgment.  

38. There is no evidence that Mr. McKimmons has an unsatisfied civil penalty arising from a Commission administrative or enforcement action.  

39. Aside from the criminal record discussed above, there is no documented basis for a determination that Registrant is not a person of good moral character.  

40. Based on the evidence in this case, the ALJ finds that Registrant has met the requirements for renewal of his registration (but for criminal convictions) and that Mr. McKimmons has satisfied the final judgments arising from past criminal cases.  

41. Thus, the only issue for determination in this proceeding is whether, based on his criminal record, the Commission can conclude that Mr. McKimmons is not of good moral character and, thus, that he should be denied renewal of his registration.  

42. Section 40-14-103.5(1), C.R.S., mandates a CBI/FBI fingerprint-based criminal history record check.
  Section 40-14-103.5(2), C.R.S., requires the Commission to  

consider the information resulting from the criminal history record check in its determination as to whether the [household goods mover registration] applicant has met the standard set forth in section 24-5-101(2), C.R.S.  

(Emphasis supplied.)  From this language, it is clear that the fingerprint-based information is simply one piece of information.  The results of the fingerprint-based criminal history record check are neither controlling nor determinative of whether the Commission should issue a household goods mover registration.  

43. Section 40-14-103.5(2), C.R.S., requires the Commission to apply the standard found in § 24-5-101(2), C.R.S.  There are three aspects of § 24-5-101, C.R.S., which are pertinent here.  

44. First, § 24-5-101(1)(a), C.R.S., provides that, with exceptions which are not applicable in this case,  

the fact that a person has been convicted of a felony or other offense involving moral turpitude shall not, in and of itself, prevent the person from ... receiving a ... registration required by the laws of this state to follow any business, occupation, or profession.  

45. Second, in relevant part, § 24-5-101(2), C.R.S., provides that,  

[w]henever any state ... agency is required to make a finding that an applicant for a ... registration is a person of good moral character as a condition to the issuance [of the registration], the fact that such applicant has, at some time prior [to the application], been convicted of a felony or other offense involving moral turpitude, and pertinent circumstances connected with such conviction, shall be given consideration in determining whether, in fact, the applicant is a person of good moral character at the time of the application.  

(Emphasis supplied.)  Based on this language, the focus of this section is on crimes which are felonies, or other offenses, which involve moral turpitude.  If a crime for which an applicant for renewal of registration has been convicted is neither a felony involving moral turpitude nor any other offense which involves moral turpitude, then it appears that the Commission may disregard the criminal conviction when determining whether the applicant for registration is "a person of good moral character at the time of the application" (§ 24-5-101(2), C.R.S.).  

46. Third, § 24-5-101(2), C.R.S., also provides that the  

intent of [this section] is to expand employment opportunities for persons who, notwithstanding that fact of conviction of an offense, have been rehabilitated and are ready to accept the responsibilities of a law-abiding and productive member of society.  

47. Thus, § 24-5-101, C.R.S., is consistent with § 40-14-103.5(2), C.R.S., as neither statute requires the Commission to refuse to renew a household goods mover registration based on a criminal conviction, even if that conviction is for "a felony or other offense involving moral turpitude" (§ 24-5-101(2), C.R.S.).  In addition, the Commission is to focus on whether "an applicant is a person of good moral character at the time of the application" (§§ 24-5-101(2), C.R.S.); this emphasizes the limited role of a past criminal conviction.  Finally, the fact that § 24-5-101(2), C.R.S., requires the Commission to consider both the offense and the circumstances surrounding the offense is further evidence of a conviction's limited role.  

48. Rule 4 CCR 723-6-6603(e)(III) establishes the procedure to be followed in the event that the results of the CBI/FBI fingerprint-based criminal history check are not negative (i.e., the results contain evidence of a criminal history).  If the results are not negative, then Commission Staff cannot renew the registration; and the Commission must determine, after a hearing, whether to renew the registration.
49. Because the result of the criminal history record check for Mr. McKimmons was not negative (see findings of fact, above), the Commission instituted this proceeding to determine, and held a hearing to obtain evidence with respect to, whether to renew the household goods mover registration of Mr. McKimmons.
50. The ALJ finds that the crimes of which Mr. McKimmons was convicted, which are the sole basis for the Staff's determination that the result of the criminal history record check for Mr. McKimmons was not negative, are not felonies, let alone felonies which involve moral turpitude.  Thus, the ALJ concludes that the language of § 24-5-101(2), C.R.S., which pertains to felonies is not applicable in this case.  

51. The crimes of which Mr. McKimmons was convicted, which are the sole basis for the Staff's determination that the result of the criminal history record check for Mr. McKimmons was not negative, are misdemeanors.  Pursuant to § 24-5-101(2), C.R.S., the Commission should not consider these convictions unless they are for offenses which involve moral turpitude.  

52. The ALJ could find no definition of moral turpitude as used in this statute.  The ALJ could find no Colorado case law which defines moral turpitude as used in this statute.
  

53. Black's Law Dictionary 1026 (7th ed. 1999), quoting 50 Am. Jur. 2d Libel and Slander § 165 at 454 (1995), defines moral turpitude as  

[c]onduct that is contrary to justice, honesty, or morality.  ...  "Moral turpitude means, in general, shameful wickedness -- so extreme a departure from ordinary standards of honest, good morals, justice, or ethics as to be shocking to the moral sense of the community.  It has also been defined as an act of baseness, vileness, or depravity in the private and social duties which one person owes to another, or to society in general, contrary to the accepted and customary rule of right and duty between people."  

Given the absence of case law defining moral turpitude in the context of § 24-5-101, C.R.S, the ALJ will use this general definition of moral turpitude.  

54. The ALJ finds that the misdemeanors of which Mr. McKimmons was convicted are not offenses involving moral turpitude.  While each incident was a violation of the law and inappropriate, none of the offenses involves conduct which is shocking to the moral sense of the community or which is an extreme departure from ordinary standards of good morals.  Thus, the ALJ concludes that the portion § 24-5-101(2), C.R.S., which pertains to other offenses involving moral turpitude is not applicable in this case.  

55. Accordingly, the ALJ concludes that § 24-5-101, C.R.S., is not applicable in this case and, thus, is not a bar to issuance of the requested registration.  

56. Notwithstanding this conclusion, the ALJ considered the misdemeanor convictions in light of the standards enunciated in § 24-5-101(2), C.R.S.  

57. A determination that a household goods mover registration applicant is or is not a person of good moral character involves the use of a character standard.  The Colorado Supreme Court has held that the "use of the character standards in license ... proceedings may be upheld if they bear a 'reasonable relationship to the qualifications to engage in that activity.'"  Zamarripa v. Q & T Food Stores, Inc., 929 P.2d 1332, 1341 (Colo. 1997), quoting City of Colorado Springs v. 2354 Inc., 896 P.2d 272, 288 (Colo. 1995).  The Court has also determined that, under § 24-5-101, C.R.S., "rehabilitation evidence is relevant."  Zamarripa, 929 P.2d at 1340.  Thus, any character disqualification must be reasonably related to the purpose of the license sought (here, registration as a household goods mover); and the Commission must examine and consider evidence of an applicant's rehabilitation.  

58. The evidence presented in this case does not warrant denial of Registrant's application for renewal of his household goods mover registration.  The criminal incidents involving Mr. McKimmons, discussed above, bear no reasonable relationship to his qualifications or ability, at the present time, to conduct household goods moving operations with competence and in accordance with legal requirements.  The evidence establishes that, by and large, the incidents involved alcohol and that Mr. McKimmons no longer drinks alcohol.  In addition, the most recent incident occurred approximately ten years ago; there is no evidence that Mr. McKimmons has been other than law-abiding in the intervening time.  Further, the evidence establishes that, at present, Mr. McKimmons is a law-abiding citizen and a productive member of society.  Therefore, the ALJ finds that, at the time of the application, Mr. McKimmons is a person of good moral character.  

59. For the foregoing reasons, the ALJ finds and concludes that Registrant has met the requirements for renewal of his household goods mover registration and that the Commission should renew that registration.  

IV. ORDER  

A. The Commission Orders That:  

1. The Colorado Public Utilities Commission shall issue a renewal of his Colorado Household Goods Mover Registration to Kevin John McKimmons, doing business as Check Mate Piano Moving.  

2. Docket No. 07M-474HHG is closed.

3. This Initial Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 24-4-105(14)(a), C.R.S., copies of this Initial Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 30 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Initial Decision shall become the decision of the Commission.  

The failure to file exceptions shall result in a waiver of the right to judicial review under the provisions of § 24-4-106, C.R.S.  

If exceptions are filed, all parties to this proceeding shall comply with the procedures set forth in § 24-4-105(15)(a), C.R.S., relating to the designation of, filing of, and payment for relevant parts of the record to which the exceptions are directed.  

5. If exceptions to this Initial Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
______________________________
Administrative Law Judge
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�  Hearing Exhibits No. 1 through No. 7 are confidential.  Confidential Hearing Exhibit No. 1 is the Colorado Bureau of Investigation report.  Confidential Exhibits No. 2 through No. 7 are printouts of information obtained from the LexisNexis CourtLink confidential database.  Hearing Exhibits No. 8 through 13 are certified copies of court records and are publicly-available documents.  Confidential Hearing Exhibits No. 8A through No. 13A are identical to Exhibits No. 8 through 13 except that the confidential exhibits contain Mr. McKimmons's social security number, his place of birth, and/or his date of birth.  These data are confidential pursuant to Rule 4 Code of Colorado Regulations 723-6-6603(d).  Hearing Exhibit No. 14 is non-confidential.  


�  That statutory provision states, as pertinent here:  


Prior to the issuance of a [household goods] mover registration ..., each applicant ... and each ... owner [of an applicant] shall submit a set of his or her fingerprints to the Colorado bureau of investigation for the purpose of conducting a state and national fingerprint-based criminal history record check utilizing records of the Colorado bureau of investigation and the federal bureau of investigation.  ...  Upon completion of the criminal history record check, the bureau shall forward the results to the commission.  


�  The CBI/FBI report is Confidential Hearing Exhibit No. 1.  


�  See discussion, infra, of "not negative" in the context of Rule 4 CCR 723-6-6603(e)(III).  


�  These are Confidential Hearing Exhibits No. 2 through No. 7 (printouts from the LexisNexis CourtLink confidential website).  


�  The court records pertaining to this charge are Hearing Exhibit No. 8 and Confidential Hearing Exhibit No. 8A.  


�  The court records pertaining to this charge are Hearing Exhibit No. 9 and Confidential Hearing Exhibit No. 9A.  


�  The court records pertaining to this charge are Hearing Exhibit No. 10 and Confidential Hearing Exhibit No. 10A.  


�  The court records pertaining to this charge are Hearing Exhibit No. 11 and Confidential Hearing Exhibit No. 11A.  


�  In view of Mr. McKimmons's having voluntarily completed over 400 hours of community service before the sentence was imposed, the court reduced the sentence.  


�  The court records pertaining to this charge are Hearing Exhibit No. 12 and Confidential Hearing Exhibit No. 12A.  


�  The court records pertaining to this charge are Hearing Exhibit No. 13 and Confidential Hearing Exhibit No. 13A.  


�  Hearing Exhibit No. 14 consists of four letters of recommendation.  In addition, see Answer filed on January 18, 2008 in which Registrant lists the organizations which use his piano moving service.  


�  Section 40-14-103.5(1), C.R.S., is quoted in note 2, supra..  


�  There is case law with respect to moral turpitude as that phrase is used in other statutes.  That case law, however, is statute-specific.  Nowhere was there a general definition that could be applied.  
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