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I. statement
1. This matter comes before the Commission for consideration of an application filed by Ferrellgas, LP (Ferrellgas) on September 27, 2007 for a Certificate of Public Convenience and Necessity (CPCN) for a franchise in Poncha Springs, Colorado.  

2. On February 22, 2008, the Ferrellgas, L.P. Motion to Withdraw Application and for Waiver of Response Time was filed.  Ferrellgas now seeks leave to withdraw the above-captioned application.

3. The Commission issued a Notice of the Application and interventions were filed by Atmos Energy, Inc. (Atmos); the Colorado Office of Consumer Counsel (OCC); and the Staff of the Public Utilities Commission (Staff).

4. The Commission referred this matter to an Administrative Law Judge (ALJ) and hearings were set for February 20 through 22, 2008.

5. Ferrellgas filed its Direct Testimony and Exhibits to which Atmos, the OCC, and Staff filed responsive Answer Testimony and Exhibits. Prior to the commencement of the hearing, the parties requested that they be given the opportunity to attempt to negotiate a settlement of this docket. By Decision No. R08-0168-I, the Administrative Law Judge granted an Unopposed Motion to Vacate and Reset the Hearings.

6. Ferrellgas’ and Atmos’ settlement efforts failed.  Based upon opposition to the application and failed settlement efforts, Ferrellgas seeks to withdraw its Application from further consideration by the Commission at this time.

7. As good cause for withdrawal of the Application, Ferrellgas states that the timing of this proceeding has become problematic from the standpoint of Land Properties, Inc., the developer of the Little River Ranch subdivision. As a result, Land Properties, Inc. has determined that it will pursue other options to the provision of a centralized gas distribution system involving either the installation of individual propane tank service, which is not a Commission jurisdictional service, or provision of an all electric option for utility services within the subdivision.

8. Ferrellgas contends that no party will be prejudiced by withdrawal of the application, particularly because parties will be spared the expense of additional preparation for hearing, conducting the hearing, submission of post-hearing statements of position, and any exceptions which might be filed to a recommended decision issued in this docket. As a consequence, Ferrellgas requests that response time be waived.

9. On February 26, 2008, Atmos Energy Corporation's Response in Opposition to Request for a Waiver of Response Time was filed.  Atmos is troubled by the procedural posture of the docket and requests that response time not be shortened so that a full opportunity for response is allowed.  Atmos contends that no prejudice or harm will result to Ferrellgas by allowing a full opportunity for response.

10. It is found that good cause has not been established to waive response time to the relief requested by Ferrellgas.  Accordingly, the motion for waiver of response time will be denied.

11. On March 7, 2008, Atmos Energy Corporation's Response to Ferrellgas, L.P.’s Motion to Withdraw Application and Request for Waiver of Response Time was filed.  Atmos contends that Ferrellgas has failed to demonstrate good cause for withdrawal of its application as required by Rule 1309(d) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  While ultimate dismissal is not opposed, Atmos requests that the Commission impose conditions on the withdrawal.

12. Atmos requests that Ferrellgas affirmatively state that the underground propane distribution system it has built in the Little River Ranch development will not be utilized or disposed of without Commission approval.  Additionally, Atmos requests that Ferrellgas affirmatively state that it will not construct, or cause to be constructed, any additional underground propane facilities with the development unless and until it receives Commission authorization.  In absence of these conditions being imposed by the Commission, Atmos believes the public interest is better served by proceeding to hearing on the application.

13. It makes little sense to force Ferrellgas to pursue an application that it no longer wishes to be granted.  Ultimately, Atmos does not oppose dismissal of the application, but seeks imposition of conditions.  Importantly, Atmos does not allege any abuse of Commission proceedings (e.g., repetitious withdrawals of similar or related applications). 

14. Atmos’ request that the Commission subject Ferrellgas’ use and disposition of assets to future Commission approval would require a determination as to some disputed issues in the underlying application (i.e., the extent of Commission jurisdiction).  The Commission will decline to decide the contested jurisdictional merits in order to dismiss the application proceeding.

15. Atmos basically alleges prejudice by lack of resolution of underlying issues in the proceeding.  However, it has not been shown that further litigation to condition the withdrawal of the application materially differs from pursuit of the same matters in a different proceeding.

16. The ALJ notes that Atmos is not without remedy to pursue its stated interests.  Atmos may request the Commission to declare the extent of jurisdiction over Ferrellgas’ system.  Also, if Atmos believes that Ferrellgas violates applicable Commission rules or Colorado law, such matters can be pursued by complaint.  The ALJ finds such other remedies are more appropriate than imposing conditions in this application proceeding that no party wishes to pursue.

17. Good cause having been shown for the requested withdrawal of the application, the request will be granted. 

18. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. ORDER
A. It Is Ordered That:
1. The Ferrellgas, L.P. Motion for Waiver of Response Time filed on February 22, 2008, is denied.

2. The Ferrellgas, L.P. Motion to Withdraw Application filed on February 22, 2008, is granted.

3. The above-captioned application is withdrawn and Docket No. 07A-367FG is closed.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________
Administrative Law Judge
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