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I. STATEMENT  
1. On January 25, 2007, Mr. Gus R. Michaels, III (Michaels or Complainant), filed a Formal Complaint (Complaint) against Public Service Company of Colorado (Public Service, PSCo, or Respondent).  The filing commenced this proceeding.  

2. By Decision No. R07-0079-I, Chief Administrative Law Judge Kirkpatrick prohibited Respondent from discontinuing service to Complainant at the following location:  500 13th Street, Boulder, Colorado.  The Order conditions continued electric and natural gas service as follows:  Mr. Michaels must "pay[] for all current utility service at that address."  Id. at Ordering Paragraph No. 1.  That Order continues in effect.  

3. Public Service timely filed its Answer to the Complaint.  The Answer put the case at issue.  

4. The parties in this matter are Mr. Michaels and Public Service.  

5. Hearing in this matter is scheduled for March 6 and 7, 2008.  

6. There are several pending motions in this proceeding.  The Administrative Law Judge (ALJ) heard oral argument on the pending motions.  Each is discussed below.  

II. DISCUSSION AND CONCLUSIONS  
A.
Motion Regarding Spoliation of Evidence  

7. Complainant filed a Motion Seeking Redress for Respondent's Spoliation of Evidence (Spoliation Motion).  In support of the Spoliation Motion, Mr. Michaels provided his affidavit (Michaels Aff.) and five exhibits.  

8. Respondent filed a response to the Spoliation Motion (Spoliation Response).  In support of its Spoliation Response, Public Service filed one exhibit, the affidavit of Mr. James D. Albright (Albright Aff.).  

9. Mr. Michaels asserts that, on May 10, 2004, Public Service and its legal department had notice that he:  (a) disputed Public Service's rebilling him for utility service provided at the Wonderview Court address; (b) disputed that billing "pending the outcome of either a negotiated settlement or litigation" (Spoliation Motion at Exhibit 1 at 2 (emphasis supplied)); and (c) had retained counsel (his own law firm) with respect to the dispute.  Complainant asserts that, notwithstanding this notice, Public Service took no steps to preserve  

two items of evidence that are of paramount importance to contested issues of fact [in this docket:]  (1) copies of Complainant's invoices from September 2003 until May 2004; and (2) the meter reading log information and/or log book for the meter reading at 1404 Wonderview or other areas in Boulder.  

Spoliation Motion at 1.  Complainant argues that Public Service's failure to preserve these documents has impaired his ability to present his case, thus adversely affecting his right to a fair trial.  To rectify these harms, Mr. Michaels asks that the ALJ impose sanctions or provide a remedy for the destruction of evidence; but he does not advocate any particular relief.
  As noted above, Complainant provided his affidavit verifying the statements made in the Spoliation Motion, including Complainant's recollection of the content of conversations held with Mr. James D. Albright, who was counsel for PSCo in this matter at the time of the conversations.  

10. Public Service opposes the Spoliation Motion.  Respondent asserts that the requested meter reading log book and meter reading log information have never existed in the form requested because, during the time in question, meter reading at the Wonderview Court address was done electronically.  In addition, Respondent states, and Complainant agrees, that recently-discovered meter reading information, daily mileage, and payroll reports were provided to Mr. Michaels.  Finally, Public Service asserts that it changed, in the ordinary course of business, from its CIS computer system to its CRS system at the end of May, 2004 and that this change resulted in the loss of Respondent's ability to duplicate
 the invoices sent to Mr. Michaels (or any other customer).  Nonetheless, according to PSCo, the CRS system is capable of retrieving the exact billing information which appeared on Mr. Michaels's (or any other customer's) original invoice, including whether the reported usage data were actual or estimated.
  Respondent states that it produced in discovery the CRS system-generated billing information for the Wonderview Court address for the time in question.  It is PSCo's position that the factual predicate for the Spoliation Motion has not been established because Mr. Michaels has failed to prove that the documents ever existed, let alone that PSCo destroyed them.  In addition, PSCo argues that Mr. Michaels has received the information which he claims is relevant; that the pertinent information was preserved, was produced in discovery, and is available to the Commission and the Complainant; and that, as a result, Mr. Michaels has not shown that he has been harmed or disadvantaged.  Further, PSCo asserts that information concerning meter readings or billings for persons other than Complainant are not relevant to this proceeding.  Finally, Public Service argues that the duty to preserve potential evidence is triggered by commencement of litigation and not by receipt of notice of potential litigation.  Respondent asserts that, in the May 10, 2004 correspondence, Complainant raised the possibility of a negotiated resolution of the dispute and made no definitive statement that litigation would be commenced.  

11. As pertinent here, spoliation is "the failure to preserve property for another's use as evidence in ... reasonably foreseeable litigation."  Cache La Poudre Feeds, LLC v. Land O'Lakes, Inc., 244 F.R.D. 614, 620 (D. Colo. 2007), quoting West v. Goodyear Tire & Rubber Co., 167 F.3d 776, 779 (2d Cir. 1999).  If Mr. Michaels meets his burden of proof,
 then the ALJ, in the exercise of her discretion, may impose remedial measures or punitive sanctions, or both, on Public Service.  In assessing whether sanctions or remedies are appropriate, the behavior of the party moving for sanctions or remedies (here, Complainant) is an important consideration.  Castillo v. The Chief Alternative, LLC, 140 P.3d 234, 237 (Colo. App. 2006).  

12. The claimed destruction occurred before Mr. Michaels filed either the Complaint or any other litigation.  In pre-litigation instances, punitive sanctions or remedial measures for spoliation are typically imposed  

only in three circumstances.  The first circumstance is where a clear showing has been made that the defendant [here, Respondent] knew litigation would be filed and willfully destroyed evidence it knew or should have known would be relevant to the case.  ...  The second circumstance is where a party is engaged in a series of lawsuits and destroys evidence after litigating the first lawsuit but before another lawsuit has been filed.  The third circumstance is where the spoliator is the plaintiff [here, Complainant].  

Id., 140 P.3d at 236-37 (citations omitted and emphasis supplied).  

13. To prove the asserted spoliation, Mr. Michaels must establish by a preponderance of the evidence that Public Service knew that he would file a complaint and that Public Service nonetheless destroyed the identified documents which PSCo knew or should have known were "relevant to pending, imminent, or reasonably foreseeable litigation."  Id., 140 P.3d at 236.  

14. Based on the evidence, the ALJ finds that Complainant has not met his burden of proof.
  

15. Mr. Michaels has not established that the requested meter reading log book and meter reading log information ever existed in the form requested.  Public Service has shown that those identified records have never existed in the requested form (i.e., in hard copy).  Thus, as to those records, nothing existed to be destroyed.  This defeats the Spoliation Motion with respect to these records.  

With respect to the requested billing invoices, the ALJ agrees with Public Service that the May 10, 2004 letter is ambiguous with respect to Mr. Michaels's intention to initiate litigation.
  That being the case, Complainant has not established that neither Public Service nor its counsel was aware of imminent or reasonably foreseeable litigation at the time PSCo changed, in the ordinary course of business, its computer system at the end of May, 2004 and thereby lost the ability to produce duplicates of invoices sent in the period September, 2003 to May, 2004.
  In addition, the ALJ has determined previously that this case involves only Mr. Michaels's billing dispute.  Decision No. R07-0608-I at ¶ 87.  Thus, the request for information concerning persons in Boulder other than Mr. Michaels is beyond the scope of this proceeding; and destruction of those documents, if it occurred, is no basis for the claimed spoliation.  Finally, the ALJ finds that Mr. Michaels has not been harmed by PSCo's inability to 

16. provide copies of his actual invoices for the period September, 2003 to May, 2004 because:  (a) he received the invoices and, thus, had possession of the requested information; (b) he knew of, and in fact initiated, the dispute; and he could have, and should have, retained the documents which were in his possession and relevant to the dispute; and (c) Public Service has established that the documents which have been made available to Mr. Michaels in discovery contain the same information as that contained in the original invoices.  

17. The Spoliation Motion will be denied.  

B.
Motion to Compel Disclosures  

18. Complainant filed, among four requests in one document, a Motion to Compel Omitted Disclosures as Ordered by the ALJ (Disclosure Motion).  In support of the Disclosure Motion, Mr. Michaels appended Confidential Exhibit 2 and Exhibit 4 which pertain to the Disclosure Motion.
  

19. Public Service responded in opposition to the Disclosure Motion (Disclosure Response).  

20. As support for his Disclosure Motion, Mr. Michaels first states that, based on representations made to him by PSCo employees or PSCo's counsel, he  

has requested copies of attachments and memos regarding [certain] individuals, which to date have not been provided.  Additionally, the supervisor in question [name omitted] is deceased.  Therefore, Complainant requests her personnel records with regard to the meter reading investigation and discipline therefrom.  

Disclosure Motion at 3.  He argues that the disclosure of additional internal Public Service documents is necessary for PSCo to be in full compliance with Decision No. R07-0608-I at ¶ 76.
  Complainant cites no interrogatory or request for production of documents, other than Interrogatory No. 1-3, as the basis for this requested disclosure.  Second, Mr. Michaels asserts that  

the supplemental responses to Interrogatory 1-4 and [Interrogatory] 1-8 are not complete as they fail to describe, explain, substantiate in detail, anything whatsoever, the information sought by the specified Interrogatories.  
Disclosure Motion at 6.  Third, Mr. Michaels “asks for an order compelling XCEL (sic) to turn over all information in its possession concerning [the deceased supervisor] and the meter reading debacle."
  Id.  Complainant cites no interrogatory or request for production of documents as the basis for this requested disclosure.  

21. In the Disclosure Response, Public Service argues that the Disclosure Motion seeks to expand the scope of the discovery requests and that the supplemental responses to Interrogatories No. 1-3 and No. 1-8 are complete and responsive.  As a result, Respondent opposes the Disclosure Motion.  

22. The ALJ addresses each of the requests for disclosure separately.  

23. As to the request for disclosure of additional internal Public Service documents, the Disclosure Motion will be denied insofar as it requests such disclosure.  Complainant has not identified (let alone produced as an attachment to the Disclosure Motion) an interrogatory or a request for production of documents in which he had made a formal request for additional internal PSCo documents.
  In the absence of a formal discovery request, the ALJ will not order the requested disclosure because to do so would circumvent the discovery process.  

24. As to the request for additional response, Interrogatory No. 1-3 reads:  

Identify the persons involved in the meter reading problems in the Boulder area as cited in Respondent's Answer at paragraph [sic] 4, 8, and 17, including but not limited to the identities of "certain meter reader employees in the Boulder area" that were terminated or disciplined due to the meter reading problems [sic] the managers/supervisors involved in this disciple; and the corporate officer who dealt with (oversaw) the enter [sic] meter reading debacle.  

Public Service filed its supplemental response to this interrogatory on July 23, 2007 (Disclosure Motion at Exhibit 4), and Complainant seeks additional supplementation.  The ALJ finds that the supplemental response is satisfactory as it responds to the interrogatory as propounded by Complainant.  The Disclosure Motion will be denied insofar as it requests additional response to this interrogatory.  

25. As to the request for additional response, Interrogatory No. 1-8 reads:  

Identify, Describe and Substantiate information that Respondent provided to its customers in Boulder County announcing its "problems with certain meter reader employees" and the resolution thereof (e.g., after discovering the meter reading problems, how did [PSCo] notify the public of the problem, and how were these problems to be resolved with consumers?).  

Public Service filed a supplemental response to this interrogatory on July 23, 2007 (Disclosure Motion at Exhibit 4), and Complainant seeks additional supplementation.  The ALJ finds that the supplemental response is satisfactory as it responds to the interrogatory as limited by Decision No. R07-0608-I at ¶ 90.  The Disclosure Motion will be denied insofar as it requests additional response to this interrogatory.  

26. As to the request that the ALJ compel Public Service to disclose information concerning the deceased supervisor and the meter reading debacle (including the supervisor's personnel records), the Disclosure Motion will be denied insofar as it requests such disclosure.  Complainant had not identified (let alone produced as an attachment to the Disclosure Motion) an interrogatory or a request for production of documents in which he had made a formal request for this information.  Ordering the requested disclosure would circumvent the discovery process, which the ALJ will not do.  

27. The Disclosure Motion will be denied.  

C.
Motion to Quash or to Modify Subpoenas  

28. Respondent filed a verified Motion to Quash and/or Modify Subpoenas (Subpoena Motion).  In support of the filing, Public Service provided one attachment.  

29. Complainant responded in opposition to the Subpoena Motion.  Appended to this filing was one exhibit.  

30. In Decision No. R07-0608-I, the ALJ found that, for purposes of deciding the then-pending motion to dismiss, that certain facts were undisputed.  These facts, which remain undisputed and pertinent, are:  


a.
Mr. Michaels is a natural gas sales customer and an electric residential customer of Public Service.  He resides in Boulder, Colorado.  


b.
During the period of at least March 2003 through April 2004, Mr. Michaels resided at 1404 Wonderview Court, Boulder, Colorado and received both electric service and natural gas service from Public Service at that address.  Although there were four persons residing at that location as roommates, Mr. Michaels was the customer of record.  


c.
Between at least April, 2003 and March, 2004, Complainant was enrolled in PSCo's Averaged Monthly Budget Billing Program.  


d.
Between approximately October 2, 2003 and January 30, 2004, Public Service experienced problems with its meter readers in Boulder, Colorado.  These problems included the Wonderview Court address.  


e.
In March, 2004, Respondent rebilled Complainant for the natural gas usage and for the electric usage at the Wonderview Court address during at least the period of approximately October 2, 2003 through January 30, 2004.  The March, 2004 rebill for electric service and natural gas service totaled $483.16.  


f.
Complainant refused to pay this amount, citing his dispute of the billing.  


g.
At some point after he disputed the billing, Mr. Michaels closed his residential account with Public Service and left PSCo's system.  The $483.16 amount was unpaid.  


h.
When Mr. Michaels began electric service and natural gas service at his current residence in July, 2006, Public Service transferred the $483.16 amount to Complainant's new residential account.  In August, 2006, PSCo included the $483.16 amount on the bill sent to Mr. Michaels for electric service and natural gas service at his current residence.  


i.
Mr. Michaels refused to pay the $483.16 amount, contending it is a disputed billing.  


j.
When PSCo served Mr. Michaels with a notice of its intent to discontinue his electric service and natural gas service, Mr. Michaels filed the Complaint.  

31. In Decision No. R07-0608-I, the ALJ dismissed the tort-based claims in the Complaint.  

32. The claims which remain to be adjudicated are those grounded in an alleged violation of the Public Utilities Law, of Public Service's tariff, of a Commission order, or of a Commission rule.  As described by Complainant, these claims are:  (a) the disputed 2004 rebilling; (b) PSCo's decision to add the disputed billing to PSCo's billings for service at Complainant's current residence; (c) PSCo's attempt to discontinue service at the current residence "due to a bona-fide dispute at a former address"; (d) "complaints concerning failings in [PSCo's] dispute resolution procedures"; (e) the need for an investigation into "why Complainant was denied procedural due process in the form of a hearing with [PSCo] management or a 3rd party designee"; and (f) a "false payment plan agreement that [PSCo] attempted to create" in mid-December, 2006.  Complainant's Response to Motion to Limit Scope at ¶ 3; see also Complaint at letter dated November 9, 2006 at 1-2 and at letter dated December 27, 2006 (bases for informal complaint which Mr. Michaels initiated against PSCo); Complainant's Combined Motion to Compel, filed May 30, 2007, at ¶ 8 (statement of areas at issue).  

33. Mr. Michaels claims that Public Service has caused at least these harms to him:  (a) as a result of PSCo's "misconduct[, he is] stuck with a $500.00 bill and no roommates to collect from"; (b) PSCo "has held [his] current service hostage"; (c) PSCo "has forced [him] to engage in this [Complaint] action"; and (d) PSCo "failed repeatedly to provide the adequate, efficient, just and reasonable service it is mandated to provide, and [he has] spent hours trying to have [Public Service] rectify [its] own mess."  Response to Motion for Summary Judgment at Exhibit 1 at ¶ 12.  

34. On October 26, 2007, at the request of Mr. Michaels, the ALJ issued two subpoenas duces tecum, each ordering the named person to appear at a deposition.
  One was addressed to Public Service Company and was issued pursuant to Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 30(b)(6).
  The other was addressed to Mr. Andy Borchers, an employee of PSCo.  Each subpoena duces tecum required the deponent to produce specified documents and to be prepared to testify with respect to the matters identified in the subpoena duces tecum.  

35. With this background, the ALJ turns to the Subpoena Motion.
  

36. With respect to the motion to quash, the ALJ finds -- and Public Service does not question to any significant degree -- that the persons to be deposed have information which is relevant to this proceeding and that the information and documents identified in the subpoenas duces tecum as issued are relevant to this proceeding.  The motion to quash will be denied.  

37. The ALJ now addresses the motion to modify.  Consistent with her previous ruling concerning the scope of this proceeding (i.e., this matter pertains solely to the Wonderview Court address), the ALJ finds that the scope of the subpoenas duces tecum is too broad (i.e., the testimony and documents sought are not relevant, as that term is used with respect to discovery
).  In addition, the ALJ finds that some of the documents sought by the subpoenas duces tecum do not exist (e.g., the log books and related information discussed above).  Finally, Complainant has not met his burden to establish the relevance of some of the requested testimony and documents.  For these reasons, and as discussed below, the motion to modify will be granted; and the subpoenas duces tecum will be modified.  

38. The Colo.R.Civ.P. 30(b)(6) subpoena duces tecum addressed to Public Service will be limited, both as to testimony and as to document production, as follows:  (a) to the electric and natural gas service provided to Complainant at the Wonderview Court address during the period August, 2003 to March, 2004;
 (b) to billings made for the electric and natural gas provided to Complainant at the Wonderview Court address during the period August, 2003 to March, 2004;
 (c) to the written notification made to Complainant with respect to PSCo's billings and rebilling for the electric and natural gas service provided to Complainant at the Wonderview Court address during the period August, 2003 to March, 2004; (d) to bullet item three on the subpoena duces tecum;
 (e) to bullet item four on the subpoena duces tecum;
 (f) to bullet item five on the subpoena duces tecum;
 (g) to bullet item eight on the subpoena duces tecum;
 and (h) to bullet item nine on the subpoena duces tecum.
  

39. The subpoena duces tecum addressed to Mr. Borchers will be limited, both as to testimony and as to document production, as follows:  (a) to the electric and natural gas service provided to Complainant at the Wonderview Court address during the period August, 2003 to March, 2004;
 (b) to billings made for the electric and natural gas provided to Complainant at the Wonderview Court address during the period August, 2003 to March, 2004 and to any meter readings which underpin such billings;
 (c) to the written notification made to Complainant with respect to PSCo's billings and rebilling for the electric and natural gas service provided to Complainant at the Wonderview Court address during the period August, 2003 to March, 2004; and (d) to the true up letter and the development (including any investigation) of that letter.  

40. The subpoena duces tecum addressed to Mr. Borchers will be modified by elimination of the following:  (a) bullet item three;
 (b) bullet item four to the extent it concerns items consulted incident to the deposition testimony; and (c) bullet item four to the extent it seeks Mr. Borcher's "explanation of how XCEL (sic) reconciled company records that were deliberately falsified, including the daily mileage/meters read log[.]"  

41. The motion to modify subpoenas will be granted, and the subpoenas duces tecum will be ordered modified.  

III. ORDER  

A. It Is Ordered That:  
1. The Motion Seeking Redress for Respondent's Spoliation of Evidence, filed by Gus R. Michaels, III, is denied.  

2. The Motion to Compel Omitted Disclosures as Ordered by the ALJ, filed by Gus R. Michaels, III, is denied.  

3. The Motion to Quash Subpoenas, filed by Public Service Company of Colorado, is denied.  

4. The Motion to Modify Subpoenas, filed by Public Service Company of Colorado, is granted consistent with the discussion above.  

5. The Subpoena duces tecum addressed to Public Service Company of Colorado is modified consistent with the discussion above.  

6. The Subpoena duces tecum addressed to Mr. Andy Borchers is modified consistent with the discussion above.  

7. Decision No. R07-0079-I continues in effect.  

8. Each party shall abide by the terms of this Order and of Orders previously entered in this docket.  

9. This Order is effective immediately.  
	(S E A L)
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�  He suggests a number of options, including but not limited to:  recovery of his attorneys fees and costs incident to preparation and argument of the Spoliation Motion and incident to depositions or other efforts necessary to reconstruct the destroyed evidence; an order requiring Pubic Service to investigate and to divulge any documents it may uncover; and a prohibition against PSCo's use of summaries or secondary sources because the best evidence has been destroyed.  


�  As used by PSCo, "to duplicate" means to reproduce the billing statement in the format received by customers.  In no event would the duplicate invoice be a copy of the invoice sent to the customer because Public Service does not retain copies of the actual invoices.  


�  Complainant has raised the issue of whether the billings he received were based on actual meter readings of usage or were estimated.  


�  Rule 4 Code of Colorado Regulations 723-1-1500 places the burden of proof on the proponent of an order (here, Mr. Michaels).  That burden is preponderance of the evidence.  Section 13-25-127(1), C.R.S.  


�  The Michaels Aff. and the Albright Aff. contradict one another on the points critical to resolution of the pending motions.  The evidence is in equipoise; and, thus, Mr. Michaels has failed to prove the Spoliation Motion by a preponderance of the evidence.  


�  In fact, the Complaint was not filed until January 25, 2007, approximately two and one-half years after the May 10, 2004 letter.  


�  The May 10, 2004 letter contains no request that Public Service preserve records pertinent to the disputed billings in anticipation of litigation.  Although not determinative, this is further evidence suggesting that Complainant did not make his litigation intentions clear.  


�  Confidential Exhibit 2 consists of Confidential Attachment 1-3.A and Confidential Attachment 1-3.B which are referenced in Exhibit 4 at Supplemental Responses to Interrogatory No. 1-3 and Interrogatory No. 1-4.  


�  Mr. Michaels describes his request as follows:  "disclosure of additional internal documents incident to the investigation of the meter reading debacle as required by the ALJ involving Interrogatory 1-3[.]"  Disclosure Motion at 6.  


�  The phrase "meter reading debacle" is Complainant's.  By quoting that phrase here and elsewhere, the ALJ does not indicate, and does not intend to indicate, agreement with the phrase.  


�  Mr. Michaels refers to Interrogatory No. 1-3, which is set out below, in his request for additional documents.  By its terms, that interrogatory does not request documents.  


�  The ALJ modified the subpoenas duces tecum when she issued them.  The modifications narrowed the scope of the subpoenas from that requested by Complainant.  


�  This rule permits the deposition of a corporation to be taken through the testimony of a person designated by the corporation.  


�  The ALJ informed the parties of her decision on this motion by electronic mail sent December 7, 2007, because the depositions which are the subjects of this motion were scheduled for December 10 and 11, 2007 and the ALJ was unable to issue a written Order before those dates.  


�  The definition of relevant as used with respect to discovery is discussed in Decision No. R07-0608-I at ¶¶ 68-71.  The discussion is incorporated here by reference.  


�  This excludes testimony and documents concerning other Boulder customers.  


�  This excludes testimony and documents concerning other Boulder customers.  


�  The item reads:  "XCEL's (sic) position and all documents, reports, and information relied on in drafting the 'true up letter'[.]"  


�  The item reads:  "All information and XCEL's (sic) position concerning the dispute of Complainant's bill at 1404 Wonderview Court from April/March 2004 until present; this includes all documents, responses, reports, and information relied on [in] responding to Complainant regarding this dispute[.]"  


�  The item reads:  "XCEL's (sic) dispute resolution procedures, and the alleged failure to follow dispute resolution procedures as set forth in the Complaint[.]"  


�  The item reads:  "The spoliation of Company records which are relevant in this proceeding such as:  copies of past invoices, the meter reading log/log book[.]"  


�  The item reads:  "The matters identified in Complainant's affidavit ... at ¶ 13(b), as amended by the Administrative Law Judge[.]"  


�  This excludes testimony and documents concerning other Boulder customers.  


�  This excludes testimony and documents concerning other Boulder customers.  


�  The item reads:  "All documents, reports, and information relied on [in] responding to Complainant regarding his dispute of the bill at 1404 Wonderview Court from April/March 2004 until present[.]"  
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