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I. statement

1. The captioned proceeding was initiated on November 29, 2007, when All Seasons Moving & Storage, Inc. (All Seasons) filed its Household Goods Mover Registration with the Colorado Public Utilities Commission (Commission). 

2. On December 4, 2007, Staff of the Colorado Public Utilities Commission (Staff) intervened in this matter as of right.  Pursuant to § 40-14-103.5 C.R.S., and Rule 6603 of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6, Staff reviewed the results of the fingerprint-based criminal history check for All Seasons Moving & Storage Inc., its Director(s), Officer(s), Owner(s), and for General Partners(s). 

3. Based upon Staff’s review, it determined that the fingerprint-based criminal history check was not negative and the application was referred to the Commission for a determination of whether to issue a household goods mover registration pursuant to Rule 6603(e)(III).  

4. On November 30, 2007, the Commission mailed an Order and Notice of Hearing in this Docket.  

5. By minute entry at the Commission's Weekly Meeting held December 11, 2007, this matter was referred to the undersigned Administrative Law Judge (ALJ) for disposition.  

6. By Decision No. R08-0020-I, prehearing procedures were established and the hearing was scheduled to be held on January 30, 2008.  At the assigned time and place the matter was called for hearing. 

7. During the course of the hearing, testimony was received from Mr. Joseph Kelley, on behalf of Staff, and Mr. Frank Goeson and Ms. Lori Keir on behalf of All Seasons.  Confidential Exhibits 1 through 8 were identified, offered, and admitted into evidence.

8. On January 23, 2008, the Commission received a motion from All Seasons requesting permission to present testimony of Frank Goeson by telephone during the hearing by Decision No. R08-0087-I, response time to the motion was shortened to noon on January 29, 2008.  No response having been filed, the unopposed motion was orally granted at hearing and is memorialized by this decision.

9. As a preliminary matter, Staff requested clarification of Decision No. R08-0020-I as to the burden of going forward.  Staff stated its understanding that the burden of going forward should only require Staff to demonstrate the basis of the determination that the fingerprint-based criminal background check was not negative, as set forth in Rule 6603(e)(III).  The ALJ clarified the order consistent with Staff’s understanding and the hearing proceeded.

10. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT AND CONCLUSIONS THEREON

11. All Seasons is a Colorado corporation owned by three individuals:  James Patterson, Frank Goeson, and Lori Keir.

12. On November 29, 2007, All Seasons filed its Household Goods Mover Registration in accordance with the requirements of Rule 6603, 4 CCR 723-6.  In addition to the information required by Rule 6603(a), applicant and each principal thereof was required to submit a set of his or her fingerprints to the Colorado Bureau of Investigation (CBI) for the purpose of conducting a record check.  See Rule 6016(d)(I) and § 40-14-103.5, C.R.S.

13. Mr. Kelley is a Criminal Investigator with the Public Utilities Commission.  In the course of his duties, he described how the Commission obtained and reviewed the results of the fingerprint-based criminal background check for those associated with All Seasons.  

14. After receiving fingerprint information from the CBI, Mr. Kelley determined that the check for at least one individual was “not negative.”  He then obtained additional documents and information regarding matters in the CBI report from courts of record through Courtlink as well as certified court records.  Mr. Kelley also explained that Courtlink is routinely utilized in the ordinary course of his review to determine whether an individual has any outstanding civil judgments, a factor explicitly required to be considered by statute.  See Confidential Hearing Exhibits 1 though 8.

15. Staff understands the Commission’s rules to define its role in the matters at hand.  Staff views that role to be void of discretion where a background check is “not negative.”  The standard is understood to be objective, not subjective, and leaving Staff no discretion in the matter (i.e., to consider the severity or relationship of matters discovered in the CBI report).  Along those lines, Staff seeks guidance from the Commission as to whether a charge that is later dismissed would negate a finding of “not negative.”

16. Based upon the information provided, Staff determined that the fingerprint-based criminal background check was not negative because a conviction was reported on a record from the CBI.  Staff raised no concerns as to any other aspect of the renewal application.

17. “If the results of the fingerprint-based criminal background check are not negative for each director, officer, owner, or general partner of the household goods mover, then the Commission, after hearing upon reasonable notice, shall determine whether to issue a household goods mover registration.”  Rule 6603(e)(III).

18. Mr. Frank Goeson and Ms. Lori Keir provided testimony as to their understanding of matters addressed in Confidential Hearing Exhibits 1 though 8, including some of the surrounding circumstances.

19. “The Commission may deny or refuse to renew the registration of a household goods mover pursuant to §§ 40-14-103(3) and 103.5(2), C.R.S.”  Rule 6603(e)(I).

20. Section 40-14-103(3), C.R.S., provides:  

The commission may deny or refuse to renew the registration of any mover based upon a determination that the mover, or any of its directors, officers, owners, or general partners:

(a) Has failed to meet the requirements for registration as provided in this article;

(b) Has not satisfied a civil penalty arising out of any administrative or enforcement action brought by the commission;

(c) Has not satisfied a final judgment arising out of any civil or criminal action in a court of law, whether in Colorado or any other jurisdiction, unless the judgment is the subject of a pending appeal; or

(d) Is not of good moral character, as determined by the commission based on the results of the criminal history record check required by section 40-14-103.5 or for other documented reasons.

21. Section 40-14-103.5(2), C.R.S., provides:  “The commission shall consider the information resulting from the criminal history record checks in its determination as to whether the applicant has met the standards set forth in section 24-5-101 (2), C.R.S.”

22. In turn, § 24-5-101(2), C.R.S., provides:  

Whenever any state or local agency is required to make a finding that an applicant for a license, certification, permit, or registration is a person of good moral character as a condition to the issuance thereof, the fact that such applicant has, at some time prior thereto, been convicted of a felony or other offense involving moral turpitude, and pertinent circumstances connected with such conviction, shall be given consideration in determining whether, in fact, the applicant is a person of good moral character at the time of the application. The intent of this section is to expand employment opportunities for persons who, notwithstanding that fact of conviction of an offense, have been rehabilitated and are ready to accept the responsibilities of a law-abiding and productive member of society.
23. A threshold issue is the determination of what “not negative” means in the context of the Commission’s rule.  Does “not negative” mean any conviction whatsoever?

24. In Docket No. 07R-255TR, the Commission adopted rules to:

implement the provisions of House Bills 07-1065 (HB 1065) and 07-1249 which, in part, require fingerprint-based checks of the criminal history of drivers for certain transportation carriers. In particular, HB 1065 requires drivers for Article 16 carriers (motor vehicle carriers exempt from regulation as public utilities) and Article 10 taxi carriers to submit their fingerprints to the Commission. The Commission, in turn, is required to submit those fingerprints to the Colorado Bureau of Investigation to obtain a fingerprint-based criminal history record check of those drivers.
Decision No. C07-0700 at 1-2 (notes omitted).
   The decisions in Docket No. 07R-255TR do not otherwise address specific matters at issue in this proceeding.

25. The Supreme Court has said that “use of the character standards in license and license revocation proceedings may be upheld if they bear a ‘reasonable relationship to the qualifications to engage in that activity.’” Zamarripa v. Q & T Food Stores, Inc., 929 P.2d 1332, 1341 (Colo. 1997) quoting City of Colorado Springs v. 2354 Inc., 896 P.2d 272, 288 (Colo. 1995).
26. The Commission’s rules are presumed to be valid unless a challenger shows that the rules are invalid because an agency has exceeded its authority. Mile High Greyhound Park, Inc. v. Colorado Racing Commission, 12 P.3d 351 (Colo. App. 2000).
27. While the requirement for fingerprint-based criminal background checks is relatively new and the Commission has expressed little policy in the area, there is no indication that the Commission intended for Staff to apply a review standard in conflict with that applied by the Commission.  Therefore, the Commission could only intend “not negative” to address information bearing a reasonable relationship to the qualifications to engage in moving households.  Therefore, the ALJ does not see where the Commission wholly negated all exercise of discretion on the part of Staff in reviewing the fingerprint-based criminal background check.  Staff should determine whether the fingerprint-based criminal background check is negative under Rule 6603(e)(II)(A) in the same manner that it would determine whether all other requirements of the rule are met under Rule 6603(e)(II)(B).

28. Any character disqualification must reasonably relate to the purposes of the permit sought to be renewed – a Household Goods Mover Permit.  Having reviewed and considered the entirety of the record in this proceeding, the Commission has no reason to find that the Applicant and the individuals associated therewith are not of good moral character to act as a household goods mover.  

29. In order to expedite resolution of this matter, the issuance of the permit will be ordered.  However, the ALJ further finds that the matters disclosed in the CBI report have not been shown to have any reasonable relationship to the qualifications to engage in the business of moving households.  Thus, the fingerprint-based criminal background checks for the individuals at issue herein are negative for purposes of the within application.  

30. Attempting to address the specific concern raised by Staff regarding dismissed charges, it is the ALJ’s view that a charge dismissed by courts of competent jurisdiction cannot be a basis upon which a fingerprint-based criminal background check would be found to be negative.  However, although not raised as a concern in this proceeding, the ALJ does not foreclose the possibility that factual circumstances surrounding the events giving rise to the charge might otherwise provide or contribute to grounds for denial pursuant to §§ 40-14-103(3) and 103.5(2), C.R.S.
III. ORDER

A. The Commission Orders That:

1. Staff of the Colorado Public Utilities Commission shall issue a Colorado Household Goods Permit to All Seasons Moving & Storage, Inc. consistent with this Recommended Decision.

2. Docket No. 07M-471HHG is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________
Administrative Law Judge
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� By Decision No. C07-0742, the Commission issued a Notice of Proposed Rulemaking to permanently amend the transportation rules.  Although the proceeding is ongoing, the notice states that “Proposed rule 6603 will amend and codify, on a permanent basis, the existing emergency rule regarding registration of household goods movers and property carriers.  In particular, the proposed rule will amend the registration and background check process for household goods movers.” Decision No. C07-0742 at 4.  Substantial modifications to the rule are proposed.
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