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I. STATEMENT  
1. By Decision No. C06-0161, the Commission opened this docket for the purpose of providing insight into the development of a list of non-impaired wire centers in Qwest Corporation’s (Qwest) serving territory and the underlying data used to develop and update that list.

2. Information derived from this docket is anticipated to be used to address issues arising from the Federal Communications Commission’s (FCC) Triennial Review Remand Order
 (TRRO) and the impairment analysis used to determine in which of Qwest’s wire centers competitive local exchange carriers (CLECs) will continue to be able to purchase high-capacity unbundled loops and in which they will not.  See R08-0164Decision No. C06-0161.
3. The matter was referred to an administrative law judge (ALJ) for disposition during the Commission’s Weekly Meeting held March 8, 2006.

4. By Decision No. R06-0279-I, additional notice of the proceeding was ordered and the time period for intervention was established. The Commission served notice of this proceeding, including the deadline to intervene, upon all active competitive local exchange providers and those on the Commission’s mail list for telecommunications interested parties.  See Decision No. R06-0279-I.

5. On April 10, 2006, timely notices of intervention were filed by Covad Communications Company (Covad); Eschelon Telecom of Colorado, Inc. (Eschelon); McLeodUSA Telecommunications Services, Inc. (McLeod); XO Communications Services, Inc. (XO) (Covad, Eschelon, McLeod, and XO will collectively be referred to as Joint CLECs); and Cbeyond Communications, LLC (Cbeyond).

6. On April 10, 2006, the Office of Consumer Counsel (OCC) filed its Notice of Intervention of Right and Entry of Appearance.  

7. On April 10, 2006, Staff of the Commission (Staff) filed its Notice of Intervention by Staff, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b) and Request for Hearing in this matter.  

8. By Decision No. R06-0406-I, all parties were ordered to identify the fact and legal issues for hearing, including the ultimate issues of relief sought.  

9. After modification, the procedural order governing the docket was suspended.  See Decision No. R06-0890-I.  By Decision No. R06-1113-I, the suspension was lifted, the procedural schedule was modified, and a new hearing was scheduled.  After further modifications to the procedural schedule, a prehearing conference was conducted on January 17, 2007.  Decision No. R06-1486-I.  By Decision No. R07-0054-I, a new procedural schedule was established and a hearing was scheduled.

10. At the assigned time and place, the hearing was called to order.

11. During the course of the hearing, no oral testimony was offered.  Exhibits 1 through 20 were admitted upon the joint unopposed stipulation of all parties appearing and cross-examination was waived.  Exhibits 3, 5, 9, 11, 16, and 18 were admitted as confidential exhibits.  Portions of Exhibits 3, 9, 16, and 18 are designated as Highly Confidential.  Those Highly Confidential portions remain subject to the protections provided by Decision No. R06-0406-I.  Exhibit 20 was admitted without objection as a late-filed exhibit filed on April 19, 2007.

12. On May 14, 2007, Statements of Position were filed by Qwest, Joint CLECs, and Staff.  At the conclusion of the motions hearing (addressed below), a deadline was established for the filing of reply statements of position.  Reply statements were filed by Qwest, Joint CLECs, Cbeyond, and Staff.
13. On May 14, 2007, Qwest filed a Motion for Leave to File Statement of Position in Excess of Thirty Pages.  No response was filed.  Good cause having been shown for the unopposed request, it will be granted.

14. Pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. FINDINGS AND CONCLUSIONS

A. Introduction of Witnesses

15. Ms. Renee Albersheim is employed by Qwest Services Corporation as a Staff Advocate.

16. Mr. Robert Brigham is a Staff Director in Qwest's Public Policy Department.  

17. Mr. David L. Teitzel is a Staff Director in Qwest's Public Policy Department.  

18. Ms. Theresa Million is a Staff Director in Qwest's Public Policy Department.  

19. Mr. Douglas Denney is employed by Eschelon Telecom in its legal department as the Director of Costs and Policy.

20. Ms. Lynn Notarianni is employed by the State of Colorado, Public Utilities Commission, as a Rate/Financial Analyst, in the Fixed Utilities Division.

B. Impairment Definition

21. The source of the impairment determination at issue in this proceeding is 47 U.S.C. § 251(d)(2).  The FCC adopted rules effective March 15, 2005, imposing unbundling obligations only in those situations where carriers are genuinely “impaired without access to particular network elements and where unbundling does not frustrate sustainable, facilities-based competition.”  TRRO at ¶ 2.  In adopting impairment thresholds, the FCC stated the intention to draw reasonable inferences regarding the prospects for competition in one geographic market based on the state of competition in other, similar markets.  TRRO at ¶ 5.  It has been recognized that the selection of specific criteria is not an exact science.  TRRO at ¶ 169.

22. The FCC found “a correlation between the number of business lines and/or fiber collocations in a wire center and a revenue opportunity sufficient to lead to facilities duplication in the geographic area served via that wire center.  In light of these correlations, we [FCC] draw inferences, based on competitive deployment in certain markets, regarding the likelihood of competitive entry in other markets exhibiting similar characteristics.”  TRRO at ¶ 43.
23. For providing unbundled access to dedicated interoffice transport and high-capacity loops, access obligations are based upon route-by-route unbundling requirements for dedicated interoffice transport depending on the total number of business lines
 (i.e., wholesale and retail) and the number of fiber-based collocators.
 For DS1
 and DS3 loops, the FCC establishes a wire center-by-wire center unbundling requirement based on the number of business lines and fiber-based collocators in that wire center.

24. The FCC defined tiers for dedicated interoffice transport:

(i) Tier 1 wire centers are those incumbent LEC wire centers that contain at least four fiber-based collocators, at least 38,000 business lines, or both. Tier 1 wire centers also are those incumbent LEC tandem switching locations that have no line-side switching facilities, but nevertheless serve as a point of traffic aggregation accessible by competitive LECs….

(ii) Tier 2 wire centers are those incumbent LEC wire centers that are not Tier 1 wire centers, but contain at least 3 fiber-based collocators, at least 24,000 business lines, or both….

(iii) Tier 3 wire centers are those incumbent LEC wire centers that do not meet the criteria for Tier 1 or Tier 2 wire centers.

47 Code of Federal Regulations (C.F.R.) § 51.319(e)(3).

25. Mr. Denney nicely summarizes the hierarchy of impairment determinations:
If a wire center has three fiber-based collocators, then that wire center is automatically classified as Tier 2 for transport impairment, and if it has four fiber-based collocators automatically classifies a wire center as Tier 1 for transport impairment.
  Wire centers with four fiber-based collocators and the requisite number of switched business lines (60,000 for DS1 loops and 38,000 for DS3 loops) are classified as “non-impaired” with respect to DS1 and/or DS3 UNE loops.
Hearing Exhibit 15 at 8-9 (footnote omitted). 

C. Unopposed Impairment Designations

26. Qwest requests the Commission approve a list of non-impaired wire centers in Colorado prepared under its methodology.  While there are issues as to the methodology addressed below, no party opposes the following requested impairment designations:

	wire center
	CLLI(8)
	UNE Transport Non-Impairment Tier
	“non-impaired” with respect to DS1 and/or DS3 UNE loops

	Boulder
	BLDRCOMA
	T1
	

	Capitol Hill
	DNVRCOCH
	T1
	

	Colorado Springs 
	CLCPCOMA
	T1
	

	Curtis Park
	DNVRCOCP
	T1
	

	Denver East
	DNVRCOEA
	T1
	

	Denver Main
	DNVRCOMA
	T1
	DS3

	Denver Southeast
	DNVRCOSE
	T2
	

	Dry Creek
	DNVRCODC
	T1
	DS3

	Pikeview
	CLSPCOPV
	T1
	

	Sullivan
	DNVRCOSL
	T1
	

	Aberdeen
	ENWDCOAB
	T2
	

	Arvada
	ARVDCOMA
	T2
	

	Aurora
	AURRCOMA
	T2
	

	Denver South
	DNVRCOSO
	T2
	

	Lakewood
	LKWDCOMA
	T2
	


27. Thus, aside from the applicability determination of particular issues and disputes, disputed issues will only determine in this proceeding whether the Northglenn wire center is Tier 2 (Joint CLECs and Staff position) or Tier 1 (Qwest’s position) as well as Colorado Springs Main and Denver East DS3 impairment.  The uncontested classifications set forth above are reasonable and will be adopted by the Commission.

D. Fiber-Based Collocators

28. A fiber-based collocator is: 

any carrier, unaffiliated with the incumbent LEC, that maintains a collocation arrangement in an incumbent LEC wire center, with active electrical power supply, and operates a fiber-optic cable or comparable transmission facility that

(1) Terminates at a collocation arrangement within the wire center;

(2) Leaves the incumbent LEC wire center premises; and

(3) Is owned by a party other than the incumbent LEC or any affiliate of the incumbent LEC, except as set forth in this paragraph. Dark fiber obtained from an incumbent LEC on an indefeasible right of use basis shall be treated as non-incumbent LEC fiber-optic cable. Two or more affiliated fiber-based collocators in a single wire center shall collectively be counted as a single fiber-based collocator. For purposes of this paragraph, the term affiliate is defined by 47 U.S.C. 153(1) and any relevant interpretation in this Title.

47 C.F.R. § 51.5.

29. To identify the number of fiber-based collocators on March 15, 2005, Qwest used collocation tracking and inventory records and billing data coinciding with the December 2003 Automated Reporting Management Information System (ARMIS) data.
  In order to validate this information, Qwest incorporated CLEC responses to Qwest’s requests for confirmation of data and actual field verifications of wire centers.
  Based upon the analysis detailed in Ms. Torrence’s testimony, Qwest contends an accurate and verified list of non-impaired wire centers has been provided.

Mr. Denney challenges the accuracy of Qwest’s determination of the number of fiber-based collocators and specifically notes one instance where Qwest’s field inspection 

30. verified a fiber collocator in Denver Main that was later acknowledged not to exist.  In another instance, Mr. Denney maintains that application of the same methodology in Minnesota resulted in an error because Eschelon was included as a fiber-based collocator in two wire centers when no power was connected to its equipment.  In another instance, a fiber-based collocator was counted where the Collocation Verification Worksheets did not verify the carrier’s information.  Finally, Mr. Denney maintains that Qwest improperly counted two fiber-based collocators where the service of one provider was dependent upon the fiber of the other properly classified collocator.  He contends that the dependent provider does not meet the FCC’s definition of a fiber-based collocator.
31. Mr. Denney questions the objectivity of Qwest’s methodology because it initially counted two fiber-based collocators in the Denver Main wire center that should have only counted as one.  He acknowledged that Qwest later corrected the matter after further field verification.  He also raised some concerns that do not give rise to factual disputes applicable to future determinations, but to matters of timing.  

32. While Staff generally agrees with Qwest’s approach for counting fiber-based collocators, Staff has concerns regarding the validity of the results based upon the number of inaccuracies in Qwest’s inventory system and the problems arising though transition in inventory systems.  Staff remains concerned that Qwest does not validate the accuracy of data input into the “COMET” system relied upon for counting the number of fiber based collocators for determining wire center non-impairment.  Based upon the number of differences between the two inventory systems, Staff recommends that Qwest be required to continue a detailed physical verification of all collocation sites it intends to rely on to seek designation of additional non-impaired wire centers.

a. Discussion 

33. Through Ms. Torrence’s rebuttal testimony, Qwest has shown that the disputed issues in Minnesota do not raise sufficient concerns about the investigation process applied in Colorado to negate the probative value of the evidence presented.  Ms. Torrence also adequately addresses the concern raised by Mr. Denney regarding the Boulder Main wire center field verification. 

34. The accuracy of Qwest’s inventory records goes to the burden of persuasion.  Considering the effect of an impairment determination, the risk of an incorrect determination, and Qwest’s inventory records, it was reasonable for Qwest to attempt CLEC verifications of fiber-based collocations and conduct field verifications of inventory information to demonstrate the number of fiber-based collocators.  Qwest’s investigation was then subject to review and discovery in this proceeding.  Because the accuracy of evidence relied upon by the Commission is paramount, Qwest’s methodology indicates that the efforts taken present the best evidence to the Commission.  The fact that there is some potential for human error that may go uncorrected through the litigation process does not overcome Qwest’s showing.

35. Staff recommends that the Commission continue to require Qwest to conduct a detailed physical verification of all collocation sites to support an impairment finding.  The crux of determining whether fiber-based collocation impairment thresholds are met is the ready availability of accurate, reliable, and verifiable information, rather than Qwest’s historical inventory methods.  The burden is unaffected by Qwest's current recordkeeping.  Staff’s recommendation is reasonable and supported by the evidence in this proceeding.  The recommendation will be adopted.

36. Regarding whether a CLEC-to-CLEC fiber connection is within the scope of the FCC’s definition of a fiber-based collocator, 47 C.F.R. § 51.5, Qwest provided a Highly Confidential discovery response explaining why both CLECs addressed by Mr. Denney were counted as fiber-based collocators.  See Highly Confidential Exhibit DD-3 to Confidential Hearing Exhibit 16.  [[*** Highly Confidential Information stricken***]]  Id.
37. In rebuttal, Ms. Torrence states that Qwest believes some CLEC-to-CLEC connections meet the FCC’s definition of a fiber-based collocator.”  Hearing Exhibit 8 at 16-17.

38. Qwest’s characterization in Highly Confidential Exhibit DD-3 to Confidential Hearing Exhibit 16 at page 6 is contradicted by the Highly Confidential discovery response quoted above and the FCC’s rule.  [[*** Highly Confidential Information stricken***]]  Highly Confidential Exhibit DD-3 to Confidential Hearing Exhibit 16.  Thus, following the change, the collocation of this particular CLEC is dependent upon the fiber of the fiber-based collocator in such a manner that it does not meet the FCC’s definition.

39. As recognized in the Report of the Arbitrator, to theoretically allow for a permanent non-impairment classification of a wire center based upon one other fiber connection leaving an incumbent local exchange carrier (ILEC) wire center would be would be absurd:  
if that one true fiber-based code locator goes bankrupt (or is acquired by AT&T [the ILEC]), the only competitive source of fiber-based transport or loops disappears.  It would be absurd to count collocators as Fiber-Based Collocators when they are themselves dependent on the legitimate Fiber-Based Collocator who actually operates and terminates the fiber for provision of alternate fiber capacity.
Report of the Arbitrator in re the Complaint of Southwestern Bell telephone, L.P., D/B/A AT&T Oklahoma Against Nuvox Communications of Oklahoma, Inc., Regarding Wire Center UNE Declassification, Cause No. PUD 200600034, Corporation Commission of the State of Oklahoma (A copy of this report is attached to the Notice of Supplemental Authority in Objection to Qwest Corporation’s Motion for Order Approving Settlement Agreement filed August 16, 2007).

40. Except for the CLEC-to-CLEC fiber connection in the Denver Main wire center, Qwest’s methodology, including a detailed physical verification of all collocation sites, demonstrates that Qwest has objectively and accurately determined the number of fiber-based collocators in each of its wire centers.  Qwest’s methodology, as modified to be consistent with this decision regarding CLEC-to-CLEC connections, will be adopted as will Staff’s recommendation that Qwest will be required to conduct and document physical verification to support future impairment determinations.

E. Number of Business Lines.

41. Qwest contends that the FCC’s rules clearly provide that all ILEC lines used to serve business customers, via retail or wholesale, should be included within the line count for each wire center.  Further, the FCC’s rules provide that all unbundled network element (UNE) loops are included, because they are wholesale services and the ILEC has no way to determine the CLEC’s use of the line.  Hearing Exhibit 4 at 4.  Applying FCC definitions, Qwest has determined that the Northglenn wire center should be categorized as Tier 1 for non-impairment.

42. Qwest contends that the FCC intended that ARMIS data provide the basis for the business line analysis by wire center contemplated in the TRRO.  ARMIS data reports Qwest’s retail high-capacity business lines in use.  Qwest multiplied actual high-capacity digital facilities shown in its ARMIS report by the appropriate Voice-Grade Equivalent factor to comply with the FCC’s rules.  Each 64 kilobit voice-grade equivalent channel of capacity was calculated for all high-capacity digital lines (i.e., DS1 and DS3 lines).  All UNE loops were included without regard to actual use of the loop. Qwest’s methodology for counting business lines includes Qwest retail business lines, all UNE loops, and business UNE-Platform (UNE-P) lines.  

43. Mr. Denney maintains that Qwest’s switched business line counts should be counted in the same manner as they are counted for ARMIS 43-08.  Citing paragraph 105 of the TRRO, Mr. Denney maintains that ARMIS data properly counts lines in use and that counting capacity not in use is inconsistent with the intent of the TRRO.

44. Staff generally agrees with counting the voice-grade equivalent of the high-capacity loop for Qwest business lines; however, Staff contends that the voice-grade equivalent multiplier should only be applied to the extent that it actually and accurately reflects the true count of working voice-grade equivalent lines rather than unused capacity of the high-capacity loop.

45. Staff’s argument is premised upon the data included in the ARMIS 43-08 data.  Because the readily available data available in the ARMIS 43-08 report reflects the voice-grade equivalent retail business working line count, Staff contends this data is most appropriate for use in counting working voice-grade equivalent lines.  Applying Staff’s argument to the data for Qwest’s wire centers, Staff determined that the Northglenn wire center would drop to a Tier 2 designation. 

46. In rebuttal, Mr. Brigham reiterates the business line definition, 47 C.F.R. § 51.5.  He contends that business line tallies are to be adjusted to account for ISDN and other digital access lines by counting each 64 kbps-equivalent as one line. Illustratively, a DS1 line corresponds to 24 64 kbps-equivalents, and therefore to 24 business lines.

47. Mr. Brigham concludes that FCC rules define a "business line" as used by either local exchange carriers (LECs) or CLECs to serve a customer.  Subsection three specifically states that "business lines," defined to include both wholesale and retail high - capacity digital lines, are to be adjusted to reflect the corresponding 64 kbps-equivalent (DS0-channel) line capacity of these services. The rule specifically states that a DS1 corresponds to 24, 64 kbps-equivalents.

48. Mr. Brigham contends that his position is consistent with the FCC’s intent because if the FCC only intended to include active lines it would have been unnecessary for the implementing rule to require a DS1 loop to be counted as 24 64 kbps-equivalent business lines. “Instead, the FCC would have ruled that the ILEC should only count ‘active channels’ or channels ‘in use.’ The FCC did not do so, however, and expressly ruled that a digital (DS1 and DS3) loop should be counted by its total capacity (24 business lines for a DS1 loop and 672 business lines (24 DS1s * 28) for a DS3 loop).” Hearing Exhibit 10 at 15.

1. Discussion of Business Line Calculation

49. The FCC defined:

A business line is an incumbent LEC-owned switched access line used to serve a business customer, whether by the incumbent LEC itself or by a competitive LEC that leases the line from the incumbent LEC. The number of business lines in a wire center shall equal the sum of all incumbent LEC business switched access lines, plus the sum of all UNE loops connected to that wire center, including UNE loops provisioned in combination with other unbundled elements. Among these requirements, business line tallies:

(1) Shall include only those access lines connecting end-user customers with incumbent LEC end-offices for switched services,

(2) Shall not include non-switched special access lines,

(3) Shall account for ISDN and other digital access lines by counting each 64 kbps-equivalent as one line. For example, a DS1 line corresponds to 24 64 kbps-equivalents, and therefore to 24 "business lines."

47 C.F.R. § 51.5.

50. Pending matters must be resolved based upon the plain language of the FCC’s rule, in absence of ambiguity.  Ambiguity must be found in the rule, not from extrinsic evidence.  If the plain language does not resolve any matter, rules of construction must be applied to interpret the meaning of the rule.  This does not mean that this Commission should attempt to draft a new rule consistent with expressions of intent in the TRRO.  Specifically, every clause and word in the rule should be given effect and meaning;
 various terms should be read as a whole, and in their context;
 and a common-sense guide that the plain meaning of words should be given their literal meaning unless such meaning would defeat the purpose of the rule.

51. The first sentence of the rule generally defines a business line as a switched access line used to serve a business customer.  The second sentence defines how business lines will be tallied on a wire center level.  The third sentence applies three tally modifications.  Thus, business lines are identified and tallied by wire center prior to consideration of three enumerated modifications.  

52. Hypothetically, if a business customer uses ten channels of a DS1 circuit for switched access lines at one office, ten business lines will have been identified and included in the tally prior to consideration of the modifications of the third sentence.  Because the excess capacity is not connecting the end-user customer with the ILEC’s end offices for switched services, the excess capacity is not affected by the first modification.  The second modification is not applicable to the hypothetical.  Because the 10 business lines are provided over a digital access line (i.e., the DS1 circuit), the third modification adjusts the tally so that the DS1 circuit is treated as 24 business lines, rather than 10.  While the excess capacity of the circuit in the tally is clearly not used to provide business lines, the capacity is accounted for as lines, per the modification.

53. The rule makes no distinction as to the components of the tally modified by the third sentence (i.e., all incumbent LEC business switched access lines versus the sum of all UNE loops connected to that wire center).  The modification does not specify working lines; rather, it provides for contrary accounting.  Therefore, the business line tallies will be adjusted by the voice-grade equivalent applied to capacity (i.e., used and unused).
2. Proxy for Business UNE-P lines

54. Qwest included UNE-P business lines in its wire center business line counts.  The number was estimated because Qwest did not separately track residential or business UNE-P lines (they were all tracked as generic wholesale services).  The specific telephone number associated with each UNE-P line was checked against Qwest’s white pages directory listings database, which includes all types of listings (i.e., listed, non-listed, and non-published).  If the number appeared in the database, it was subtracted from the total number of UNE-P lines, resulting in an estimate of business UNE-P lines. 

55. Mr. Denney contends that two reports from Qwest’s ICONN database call into question Qwest’s count of business lines.  One report identifies the total number of business and residential loops (working pairs) in service by wire center.  A second report identifies the number of business and residence access lines.  Similar to the rationale Qwest relied upon to use the white pages database, he contends a proxy for business lines is derived by subtracting residential lines from the total number of Qwest loops in service.  See Table 3, Hearing Exhibit 15 at 23.  While Mr. Denney does not contend that the Commission should adopt his methodology for impairment determinations, he contends that the data casts doubt as to the accuracy of Qwest’s methodology.

56. Staff opposes Qwest’s use of the white pages directory listings database to estimate the UNE-P business lines because it discovered that actual data is available for the determination.  Qwest has published guidelines for CLECs to “regrade” an end user’s service.  Regrading service allows the end user’s service to change between residential service and business service so long as the service stays within the same product classification.  The Wholesale Interconnection/Ordering Overview Regrade Service guide (Exhibit LMVN-6) specifically provides for regrading of UNE-P services between residential and business service.  While Staff is unsure when this data became available, Qwest has also required CLECs to indicate whether residential or business service is being provided by the UNE-P service as part of the Local Service Request.  In any event, Staff contends that Qwest must demonstrate that accurate data is not available before being allowed to implement use of a proxy or estimation of the data.

57. Mr. Brigham states in rebuttal that Type of Service data is not required, utilized, or retained for billing purposes.  Because Qwest’s existing systems track line counts for all services based upon billing records, current systems will not allow segregation of UNE-P lines between residential and business lines.  While it is theoretically possible to extract such information, Mr. Brigham contends it would be by manual means that would be expensive and time consuming.  Further, particularly because UNE-P is no longer being ordered, it would not make sense to invest in development of a mechanized system to retrieve the information.  As to current products (i.e., QPP), Qwest is already capable of segregating residential and business quantities.

58. Even if Qwest went through this manual exercise, Mr. Brigham contends the same data is already utilized to estimate UNE-P line counts based upon the listings database.  He notes that this reasonable methodology was also utilized in the Colorado 271 proceeding.

b. Discussion

59. Qwest does not dispute that residential UNE-P lines should be excluded from the tally of business UNE-P lines.  Because Qwest does not have a record of the actual use of the line, or it would be overly burdensome to manually retrieve such information, Qwest proposes to compare the numbers associated with UNE-P lines to the white pages database in order to estimate business UNE-P lines.

60. One must consider the context and use of the white pages database in other proceedings.  Illustratively, Decision No. R02-0318-I addresses the use of the white pages database in order for the Commission to make the subjective determination of whether CLECs collectively served more than a de minimis number of residential and business customers within the state.   Aside from the issue in that proceeding, the Commission noted that external information supported the conclusion and that the analysis conservatively met applicable thresholds as applied by other states.

61. Mr. Brigham explained that the field identified by Ms. Notarianni determined whether the associated number would be included among residential or business listings.  Even if the specific field was manually reviewed and compiled, the result would reflect the same information for residential lines as is reflected in the white pages database.  

62. In order to estimate the number of business UNE-P lines, Qwest contends that the white pages database provides a reasonable approximation of the number of residential lines to be removed from the total UNE-P lines connecting to a wire center.  This methodology goes to the burden of persuasion.  Comparable approaches have been utilized in the past (to a degree) for estimates because the database includes all types of listings (i.e., listed, non-listed, and non-published).  Mr. Denney questions the accuracy of the estimation based upon ICONN information.  While Mr. Denney contends that the ICONN reporting indicates different information, he has not shown the ICONN information to be any more reliable than Qwest’s methodology. 

63. Because the data field identified by Staff determines inclusion in the white pages database, Qwest’s methodology is indirectly based upon actual data.  Mr. Brigham has adequately shown that a costly and time-consuming manual reconstruction would likely confirm Qwest’s data and estimation.  Upon this basis, the methodology will be adopted.  

64. The ALJ finds that the adequacy and accuracy of the estimation of business lines must be considered based on the facts and circumstances.  Staff appropriately prefers the use of actual data over estimates.  However, it is reasonable to utilize estimates where actual information is theoretically obtainable but overly burdensome to obtain, or when the reliability of the estimate is demonstrated. The ALJ is convinced that more likely than not, a manual analysis of historical records would not change the tier designation based upon the count of business UNE-P lines for the Northglenn wire center.

65. Qwest’s methodology for identifying residential UNE-P lines through the white pages database will be adopted and approved for excluding residential lines from the tally of UNE-P business lines.

3. Inclusion of Residential Lines and Non-Switched Lines among UNE loops

66. The Joint CLECs maintain that Qwest has inflated the number of CLEC switched business lines by including loops used for residential and non-switched lines that were leased from Qwest apart from any UNE-P combination.  Qwest’s interpretation relies on the reference to “all UNE loops” in the second sentence of the business line definition in 47 C.F.R. § 51.5.   

67. Qwest specifically challenges Mr. Denney’s adjustment attempting to remove actual digital business channels in service associated with a wire center.  See Hearing Exhibit 10 at 30.  Without acknowledging the appropriateness of the adjustment, Qwest also proposes an alternative methodology.  Qwest also contends that Mr. Denney has not properly counted non-switched UNE loops that he advocates must be removed from the business line counts for the high-capacity UNE Loops.

c. Discussion

68. The second sentence of 47 C.F.R. § 51.5 is ambiguous as to the meaning of the phrase “business line” based upon the first sentence’s definition and inclusion of the phrase “all UNE loops” in the second sentence.  Because “all UNE loops” could apply to those loops used for business and residential uses, it might appear that “business lines” in the second sentence is meant to include all UNE loops without regard to use of the line.  Such an interpretation is consistent with Qwest’s argument that they are not able to determine a CLEC’s use of some loops.  

69. On the other hand, the first sentence is clear in its definition of the term “business line.”  Where the FCC’s rule is clear and unambiguous, it is not for this Commission to interpret or apply an inconsistent alternative.  Inclusion of residential loops in the count of business lines in a wire center would impermissibly conflict with the first sentence and would not give meaning to the entire rule.   Therefore, business lines in the second sentence must restrict the following phrase such that all UNE loops must be confined within the scope of business line as defined in the first sentence of the paragraph.

70. This interpretation is consistent with the findings of the Michigan Public Service Commission:  “The Commission finds that the first sentence of the FCC’s rule defining business lines requires that, to be counted as a business line, the line must serve a business customer. The remaining portion of the definition presumes serving a business customer and clarifies that any loop, whether UNE-P, UNE-L, or leased line will be counted when it serves a business customer.”  In the Matter, on the Commission’s Own Motion, to Commence a Collaborative Proceeding to Monitor and Facilitate Implementation of Accessible Letters issued by SBC Michigan and Verizon, Case No. U-14447, Order September 20, 2005 at 9 (footnotes omitted).

71. The FCC declared an intention to define business lines based upon an objective set of data that ILECs already have created for other regulatory purposes.  TRRO at ¶ 105.  However, despite the statement, it has been shown that the rule otherwise fails to meet this intent (i.e., business UNE-P).  Thus, particularly in absence of explicit adoption, it cannot be demonstrated that the FCC intended to include residential UNE loops in the impairment analysis.

72. By the TRRO language, it would appear that the FCC intended Qwest would have information available to make an impairment determination because it would be required to be reported for other regulatory purposes.  First, reliance upon this language would impermissibly attempt to create ambiguity in the rule from the language of the TRRO.  Further, neither the FCC nor any party has shown historical reporting for UNE loops to assist in applying defined terms in the rule.  

73. While other commissions have considered the FCC’s analysis of line data to construe the FCC rule, the record in this proceeding does not provide the foundation for the FCC’s analysis.  Thus, one cannot determine if or how the FCC applied the language of the rule in its own consideration.  The FCC cites the Affidavit of Shelley W. Padgett for the calculation of business lines; however, a review of the affidavit does not clarify the matters at issue.  See TRRO at ¶ 105 citing BellSouth Comments, Attach. 4, Affidavit of Shelley W. Padgett (BellSouth Padgett Aff.) at ¶ 5, FCC, WC Docket No. 04-313 (filed Nov. 1, 2004).  Ms. Padgett stated that she derived the number of business lines “by adding the business and coin line counts from the December 2003 43-08 ARMIS Report to the UNE loop and UNE-P business line counts as of December 2003." Id.  There is no evidence in this record as to the UNE loop data Ms. Padgett referenced.  In any event, the usefulness of such foundational matter is not clear in light of the FCC's rejection of the specific details from tests applied by commentors.  TRRO at ¶ 107. 

74. While Qwest is not precluded from reliance upon other objectively available data to support impairment, the TRRO language cannot create ambiguity where it does not exist in the adopted rule.  The FCC’s stated rationale could even conflict with an unambiguous adopted rule.  While the FCC states in the body of its Order that it expects the data underlying the business line count to be "readily available"
 and “created for other regulatory purposes,"
 it also indicates that billing records
 and business UNE-P
 are "readily available."  The record clearly shows all necessary information is not "readily available" nor "created for other regulatory purposes" (i.e., business UNE-P lines).  

75. These findings put Qwest in the position of having to prove a CLEC’s use of UNE loops in order to rely upon such count to support a finding of non-impairment.  While Qwest’s current recordkeeping provides such information for future impairment proceedings as to some product offerings, Qwest has no currently identified means to record use of all UNE loops.  The number of business lines in a wire center clearly includes business UNE loops and the ALJ cannot find any ambiguity along with expressed intent to ignore residential lines or to treat them as business lines.  

76. Apart from Qwest’s availability of data, there is no logical basis for the rule to exclude residential UNE-P lines, but include residential UNE loops.  In absence of clear direction from the FCC to the contrary, availability of data alone does not provide such a basis.

77. Qwest argues that the CLEC’s use of a UNE loop was properly ignored because there is no differentiation in the FCC’s definition based thereupon.  However, an adjustment was made for an Enhanced Extended Loop (EEL) so that the loop was counted against the customer’s wire center. 

78. As concluded above, Qwest’s argument that the FCC definition fails to differentiate business and personal lines conflicts with the definition of business line provided in the first sentence of the rule.  While other commissions have determined that the “business” qualifier for “all UNE loops” was intentionally or decidedly omitted, the ALJ cannot support this conclusion because a residential UNE loop counted as business line conflicts with the first sentence of the rule.  Further, it is illogical to conclude that a residential line is a business line.  A non-switched UNE loop providing service to a residential customer conflicts with both the first sentence of the rule, as well as the third sentence.

79. Once the number of business lines are counted per wire center (i.e., the second sentence of the rule), the third sentence restricts the tally at the wire-center level by three enumerated adjustments.  See 47 C.F.R. § 51.5.  The rule provides no further basis for modifications.  The FCC could have explicitly defined components of the definition in terms of the ARMIS 43-08 components or specific ILEC records, but they did not.  Further, to base calculations upon specific information does not necessarily require that it be based exclusively on such information.  The FCC has found that the criteria provide the foundation for inferences drawn from information.
80. In summary, the UNE loop component of the business line calculation by wire center shall be modified to exclude residential and non-switched lines. 

F. Inclusion of EELs Among UNE Loops

81. Qwest contends that EELs are properly includable among UNE loops because an EEL is essentially an unbundled loop plus interoffice transport.  By use of an EEL, a CLEC can provide service to a customer in a given wire center when the CLEC is collocated in a different wire center.  Hearing Exhibit 10 at 21-22.

82. While Qwest tallies EELs at the wire center level, the tally is equally subject to the three modifications in the FCC rule as a component of the UNE loop element.  There is no distinction as to which component of the tally the three modifications apply.    

83. An EEL is a combination of a loop and transport.  The loop component of the EEL is not a business line under the FCC’s definition unless the loop, provisioned in combination with other UNEs, is connecting the end-user customers with ILEC end-offices for switched services.  Thus, the loop component of an EEL shall be treated the same as a UNE loop for purposes of impairment and to determine the wire center for which the loop is tallied.

G. Vintage of ARMIS Data

84. To determine business line counts on March 15, 2005, effective date of the TRRO, Qwest used the December 2003 ARMIS data.
  Qwest maintains that 2003 data is the proper vintage of data to be applied.  Qwest argues that the FCC’s statement that ARMIS data that had already been created and finalized for inclusion in ARMIS Report 43-08 could only refer to 2003 data.  Even though available, Qwest contends that FCC did not intend at the time of the TRRO to rely upon data that was then incomplete and unofficial.  The passage of time alone does not justify applying different data than Qwest was required to use for the initial designation of non-impaired wire centers in February 2005.  

85. Qwest argues that applying data that later becomes available is inconsistent with the FCC’s intent that a wire center, once determined to be non-impaired, cannot subsequently be found to be impaired.  On a similar basis, Qwest rejects Mr. Denney’s suggestion that both 2003 and 2004 data should be considered.

86. Mr. Brigham contends that Ms. Notarianni made an error in calculations regarding the Boulder wire center, but he is unable to identify the basis because she did not provide her line count supporting the argument.  As to the classification of the Colorado Springs Main and Denver East advocated by Staff, Qwest admits that impairment is determined by the vintage of data utilized.

87. Qwest utilized December 2003 ARMIS data as the only ARMIS data available to respond to the FCC’s requirement that Qwest submit their lists of wire centers meeting the TRRO’s non-impairment criteria on February 4, 2005.

88. The Joint CLECs oppose Qwest’s reliance on 2003 ARMIS 43-08 data. Rather, Mr. Denney contends that the most recent line counts available on the effective date of the TRRO (i.e., from December 2004) should be used.  The FCC’s rules regarding DS1 and DS3 UNE loop availability took effect as of the effective date of the TRRO.  He sees no reasonable basis for relying upon data collected over a year prior to the effective date of the TRRO.  To the contrary, he notes that the FCC relied upon analysis of December 2004 ARMIS data for analysis within the TRRO. In rebuttal, Mr. Brigham counters that Mr. Denney’s cited reference refers only to definitions, rather than ARMIS data that would not yet have been available.

89. Mr. Denney testified that the December 2004 data is closest in time to the effective date of the TRRO (March 11, 2005) and that fiber-based co-locations were measured during that time period as well.  Therefore, the line count most nearly matching the fiber-based measurement is the December 2004 data.  He contends that the Commission should rely upon the timeliest information available in the future.  Hearing Exhibit 19 at 190.

90. Staff opposes Qwest’s reliance upon 2003 ARMIS 43-08 data.  Because the TRRO was effective March 11, 2005 and 2004 ARMIS 43-08 data was available at that time, 2004 data should be utilized for analysis.  ARMIS data is generated annually as of the end of the calendar year.  The data is then filed with the FCC in April of the following year.  Staff acknowledges the FCC’s intent that readily available data provide the basis for analysis and contends that the most recent ARMIS data is consistent with that intent and is appropriate for impairment determinations.

2. Discussion

91. The ALJ views this issue as somewhat of a red herring.  It is clear that the FCC rules implemented non-impairment because the commencement of the contemplated transition period began upon the effective date of the order.  However, there is no clear expression of intent or ability to make an effective impairment finding prior to the effective date of the resulting rules.  Rather, the FCC rules establish criteria upon which a determination would be made.  Where an impairment determination is dependent upon business line counts, the determination must be made as of the time of the relevant data.  The FCC has determined that the ARMIS 43-08 data is the appropriate data that is readily verifiable data.  That report tabulates lines as of the end of the calendar year.  However, the information is not compiled and reported to the FCC until the following April.  Once filed, the reliable foundation accessible to ILECs becomes readily confirmable by competitors.

92. Because the rules became effective on March 15, 2005, that is the earliest date upon which this Commission could measure the impairment determination to designate an initial list of non-impaired wire centers.  Further, while arguments have been presented as to impairment as of March 15, 2005, line counts have only been demonstrated as of the end of the preceding two calendar years.  Because the FCC’s action implies immediate use of ARMIS data to measure impairment, the most recent and relevant data from the end of calendar year 2004 will be utilized to designate an initial list of non-impaired wire centers.   

93. In order for wire centers to be designated as non-impaired in the future dependent upon business line counts contained in the ARMIS report, the proponent must show that applicable fiber thresholds are met within reasonable time proximity.  While the evidence may not show precise calculations at the same point in time, a reasonable inference must be drawn based upon the evidence where an impairment determination is based upon business line counts contained in the ARMIS report.  Thus, the Commission must consider the period of time for which the ARMIS data is probative and persuasive as to existing line counts.

94. Based upon the FCC’s reliance and the demonstrated timing of the finalization of the ARMIS report, this Commission finds that, in absence of extraordinary unforeseen circumstances, the calendar year-end line count included in the ARMIS report is a reasonable estimation of current line counts from April 1st through December 31st of the calendar year during which the ARMIS 43-08 report is filed with the FCC.  Due to the voluminous effort to capture and compile information for ARMIS reporting, information is not filed and available until April 1.  A nine-month window (assuming timely filing) thereafter balances the FCC’s reliance upon the ARMIS 43-08 report and the need for timely and relevant evidence with the availability of information to support a request to add to the list of wire centers found by this Commission to be non-impaired.  

95. Illustratively, for January, February, and March, 2008, December 31, 2006 data is no longer the best evidence of business line counts.  After April 1, 2008, the ARMIS 43-08 data is available to support a filing until the end of the calendar year.  An evidentiary safe harbor is effectively created for the ARMIS 43-08 data.  Outside the safe harbor, a company is free to request a finding of non-impairment between January 1, 2008 and March 31, 2008.  However, the proponent of such a request must show that all criteria partially dependent upon line counts were met under the rule within the applicable time frame of January 1, 2008 through March 31, 2008.  The Commission will no longer consider ARMIS data compiled as of December 31, 2006 to be the best evidence as to line counts after December 31, 2007. Despite the wisdom of Staff’s advocacy to the contrary, the ALJ does not believe that FCC rules allow this Commission to preclude a request for an impairment determination during a significant portion of a calendar year.  

96. ARMIS 43-08 data reporting line counts for December 31, 2004 shall be used for purposes of this initial impairment classification of Qwest’s wire centers as of March 15, 2005 because the 2003 data is no longer the best evidence of line counts at such time.  Therefore the Colorado Springs Main and Denver East will be classified as non-impaired for DS3 loops.

97. Having made findings as to Qwest’s obligations as of March 15, 2005, it must also be noted that the finding did not affect what Qwest actually offered or provided.  This decision is not effective retroactively and does not retroactively change the classification of any wire center. 

H. Transition of UNEs in Non-Impaired Wire Centers

1. Costs for UNE-P Conversion in Non-Impaired Wire Centers

98. If a wire center is found not to be impaired, affected UNEs will need to be converted to alternative Qwest services, to another carrier, or self provisioned by the CLEC.

99. Qwest contends entitlement to recovery of costs associated with the process of converting UNE transport or high-capacity loops to alternative facilities and arrangements.  Qwest contends the costs would not be incurred but for the conversion.  Million at 3.

100. Because the affected wire centers have been classified as non-impaired, Qwest presumes the CLEC has made an economic choice to continue with Qwest rather than self-provide or change to another provider.  If Qwest’s costs are ignored, that economic choice is distorted.  Million at 3.  If Qwest is forced to pay the associated costs, Qwest is put at a competitive disadvantage in a marketplace determined to be competitive by the FCC.

101. Qwest contends that UNE conversions are required by the TRRO.  If Qwest were not allowed to convert the UNE circuits, Qwest contends that the FCC’s non-impairment findings in the TRRO would be negated. Hearing Exhibit 6 at 8-9.  

102. Ms. Million identified the processes necessary to convert a UNE to a special access/private line circuit.  See Hearing Exhibit 6 at 4-6.  In her rebuttal testimony, she explains:  
For wire centers that the FCC has deemed to be ‘non-impaired,’ Qwest is no longer required to provide access to DS1 or DS3 UNE loops or inter-office transport. This FCC determination in the TRRO means that Qwest is no longer required to price these services at Total Element Long Run Incremental Cost (TELRIC) costs. UNEs are priced at TELRIC costs, and thus, in order for Qwest to be able to price these services at something other than TELRIC, as the TRRO entitles it to do, it is necessary for Qwest to convert them to private line services. What this means from an operational standpoint is that if a CLEC remains on Qwest's facilities at the affected wire centers (instead of disconnecting the UNEs and availing itself of alternative facilities), Qwest must convert those UNEs to private line services.  
Hearing Exhibit 12 at 4.

103. Qwest’s combination of manual and automated processes is intended to ensure the conversion process is transparent to the CLEC and its customers’ service.

104. Qwest contends that 47 C.F.R. §§ 32.12(b) and (c) require that the circuit ID be changed for proper maintenance of subsidiary records.  Million at 6.  This is also necessary for Qwest to properly track UNEs and private line services and to properly apply applicable service performance requirements.  The circuit ID also identifies the type of existing parameters and determines which service and repair center is responsible for the circuit. 

105. Qwest advocates use of the Design Change charge rather than a unique charge for the UNE-to-Private Line Conversion Process because the Design Change charge involves similar functional areas and work tasks.  Qwest contends that the costs for a unique charge would only increase the rate to CLECs.

106. Qwest requests that the Commission acknowledge it may access an appropriate charge for work performed in the conversion process.

107. Qwest’s product catalog contemplates transitioning circuits from UNE to Private Line/Special Access Services without any physical changes to the facility.  The Joint CLECs contend that the circuit ID change is for the benefit and convenience of Qwest, the inconvenience of the CLEC, and risks the CLEC customer’s service in the process.  Because the facility and the service do not change, the Joint CLECs contend that the conversion is not a network facility issue; rather, it is within Qwest’s internal systems.  The conversion allows Qwest to charge higher monthly recurring charges while eliminating performance measurements.  The voluntary choices of Qwest regarding conversion are stated not to be required by the TRRO.

108. The Joint CLECs contend that Qwest’s proposed conversion process will expose customers’ service during conversion and that the exposure will only impact CLEC customers.  Manual intervention in the process exposes increased risk due to human error.  All risks could be avoided if Qwest merely modified the rates for existing services rather than requiring a change to the circuit ID.  The Joint CLECs also reject Qwest’s assertion that a change in circuit ID is required.  Hearing Exhibit 15 at 57.

109. Ms. Million counters that:

the circuit ID is Qwest's only means of tracking the difference between UNEs and private lines in systems such as the TIRKS database and the WFA system. These systems are used to inventory circuits and assign repair and maintenance of the circuits to the appropriate Qwest centers. This is important because the repair, testing and maintenance of circuits for UNEs and private lines are handled out of different work centers. In the long run, Qwest is able to maintain, track and service all of its customers, including CLECs and their end-user customers, better and more efficiently if it is able to identify accurately the types of services and facilities it is providing to these respective categories of customers. It would be grossly inefficient, expensive and wasteful for Qwest to make changes to its myriad of legacy systems, processes and tracking mechanisms, such as circuit IDs, in order to accommodate each new regulatory nuance regarding how it offers its services to its customers and its competitors.
Hearing Exhibit 12 at 7.  She contends that it is not justified for Qwest to perform this system/process rework in a competitive environment, especially when Qwest’s existing systems are in place to track private line services. 

110. The Joint CLECs oppose imposition of the non-recurring charge (NRC).  Primarily, they contend Qwest is the cost causer and should bear the burden.  Secondly, the TRRO cautioned an incentive on the part of ILECs to impose various types of charges upon CLECs.  Third, Qwest does not impose the same charge upon its own customers.  Qwest did not impose a conversion charge when customers transitioned from UNE-P to QPP.  To impose the NRC unjustly penalizes facilities-based providers. It is unreasonable to impose a conversion cost to continue the same service functionality at a substantially higher price.

111. If an NRC is allowed at all, the Joint CLECs contend it should be a Total Element Long Run Incremental Cost (TELRIC) UNE rate.  They oppose some of the costs (specifically including engineering costs for a change that does not require engineering) Qwest included for cost recovery as well as the basis for applying the Design Change Charge.  Finally, Joint CLECs oppose any inference that the NRC is beyond the Commission’s jurisdiction.

112. Ms. Million contends that Mr. Denney’s analogy to UNE-P to QPP conversions is not meaningful or helpful and she distinguishes the conversion at issue herein.

113. Staff contends that CLECs will have no practical alternative but to convert UNEs to different Qwest services.  The process Qwest describes to implement such a change involves several manual processes.  Staff points out that Qwest acknowledges that there is no change to the physical circuit, yet the proposed process contemplates a necessary circuit change to properly identify the circuits.

114. Staff opposes the proposed NRC because the CLEC is not directly the cost causer.  Second, CLECs have no practical alternative but to convert UNEs to Qwest products.  Third, Qwest ignores increased profit margins in private line service as a means to recover transition costs.  Staff believes the proposed NRC is unreasonable in comparison to Qwest’s existing charges to its own customers for changing the circuit ID for a private line service ($20).  Lastly, Qwest’s process supporting the NRC does not reflect a total service long run incremental cost (TSLRIC).  Staff contends that the Commission requires just and reasonable rates be based upon costs of forward looking efficient processes and systems, not embedded costs. Qwest's NRC is based on a current inefficient embedded process, rather than the more efficient process described in testimony.  Based upon Staff’s concerns, it is recommended that no NRC be assessed for the conversion of a UNE circuit to a private line circuit. 

115. Ms. Million demonstrated that Qwest needs to track circuit IDs to allow it to continue to provide the existing functionality of services.  It would take a significant investment to design and implement an automated process to effectuate the necessary conversion from UNE-P to private line services in a more efficient manner than through legacy systems, processes, and tracking mechanisms.

a. Discussion

116. A well-recognized regulatory principle is that the cost causer should be required to bear the resulting cost.  If cost causation is impossible to determine, then costs should be borne by the beneficiary.  There has been no showing that CLECs caused any required change to continue their existing service and that no direct benefit will be derived by any change required.  Rather, the conversion of services exposes only CLEC customers to potential risk of service disruptions during transition.  The evidence is unrebutted that Qwest, at least initially, is the beneficiary of lesser regulation from the FCC’s determination that a marketplace is non-impaired.  It is also unrebutted that a non-impairment determination will significantly increase Qwest competitors’ recurring charges.  It has not been shown that Qwest’s initially increased revenue from this extraordinary event will not recover transition costs.    

117. Qwest has not demonstrated that the NRC should be recoverable from CLECs or that costs must be recovered from a conversion charge.  Because UNE-P conversions are caused by Qwest, or the FCC to the benefit of Qwest, to the detriment of CLECs, it is just and reasonable that Qwest bear the cost of transitioning in the most efficient means.  In any event, Qwest has not justified imposition of the NRC as a direct conversion cost.

2. CLEC Notice

118. The Joint CLECs contend that Qwest should be required to notify CLECs and the Commission of changes to wire center designations and provide the factual evidence supporting changes.  The Joint CLECs contend that CLEC review and Commission approval of future impairment determinations are crucial going forward for a number of reasons.  

119. Because of the vital importance of the impairment determination to CLEC investment decision, the Joint CLECs contend that all CLECs should be informed when a wire center is within 5,000 lines, or within one fiber collocator, of changing designation. 

120. Mr. Denney testified regarding a CLEC’s need for timely information regarding reclassified wire centers:

I mean this is a big worry for our business units, especially the people doing planning, talking to our shareholders and to our investors.  You know, you do business planning on what your expenses are going to be going forward, what are the risks you face.  You need to reveal these risks to your shareholders.  And they ask all the time, What's next, what wire centers are going to be next on the list?  We need to have some idea so we can at least account to our shareholders and say or account internally and say here's some risk that we may be facing here, we better start looking.  Are there other actual alternatives out there for us or not?  What can we do to try to hedge our bet so that one day suddenly we're not just completely stuck. And these plans go out for a while.

I'm not personally involved in those plans, I just know I get the question all the time from these folks.  I mean, they're worried about what is it that's coming up?  Where are the next changes going to be?  Where are my costs going to go up next? Where are my wholesale costs going to change?  And so that's the type of -- it gives you some ability to at least kind of hedge in terms of accounting for these increased places where costs may increase going forward.

Hearing Exhibit 19 at 184-185.

121. The Joint CLECs note that Qwest’s transition period pales in comparison to the one-year transition period the FCC established in the TRRO.   The FCC also recognized the significant rate shock involved in a transition in addition to the practical problems of establishing alternative service arrangements and arranging for seamless migrations to avoid customer impacts.  The Joint CLECs contend that the FCC’s one-year transition should be the standard for all future transitions.  Tariffed rates Qwest proposed to charge for delisted UNEs are significantly higher than the UNE rates (i.e., the DS3 UNE rate is $608.14, while the month-to-month interstate special access rate for DS3 Channel Terminations is $2,200.00, more than three times as much as the UNE rate).  Changes in costs will affect CLECs’ business plans.  Collocation builds are expensive and time consuming.  The expected return from a collocation will be dramatically lower if high-capacity loops, UNEs, or UNE transport were suddenly to become unavailable.  Uncertainty as to future UNE availability will also affect CLEC investment in facilities.  Providing CLECs with information on the status of wire centers with respect to business access lines and fiber-based numbers will allow them the maximum opportunity to rationally plan future investment.

122. Ms. Albersheim refutes Mr. Denney’s argument for a lengthened transition period because she contends the support he references is only applicable to transitioning the initial set of wire centers and the one-year period contemplated in the TRRO was to begin upon its effective date.  She contends that the FCC made no statement as to subsequent wire centers.  She contends that it does not follow that the same transition should apply to subsequent wire centers and that a shorter transition is reasonable where future proceedings are likely to affect a smaller set of wire centers.

123. Ms. Albersheim sees no reason to add the administrative burden upon Qwest and that Mr. Denney’s thresholds do not indicate that a change in classification is imminent.   Qwest also contends that such notice would allow CLECs to “game” the system to ensure the wire center would not be likely to be non-impaired.  She contends that the FCC has addressed the appropriate threshold and that additional notice requirements would create an undue burden that the FCC did not contemplate.

124. Mr. Brigham also points out the practical implication of the Joint CLEC proposal in this regard.  Because line counts are based upon ARMIS data, Qwest would only become aware of this information on an annual basis.  Thus, he believes any other notice is of questionable value.  Further, the fact that a wire center is within 5,000 lines of non-impaired status does not mean that the wire center will ever become non-impaired.

125. Mr. Teitzel acknowledged that it would be possible for Qwest to provide additional notice to CLECs about calendar-year-end ARMIS data when the data is input during the following April.  However, he questions the benefit of the information in the current business environment.  Hearing Exhibit 19 at 43.  The year-end data is compiled during the first quarter of the following calendar year for reporting by April 1.  

126. Mr. Teitzel also explained that Qwest tracks the number of lines in an exchange on a monthly basis, but that information will differ from ARMIS data.  He details those differences in testimony.  Hearing Exhibit 19 at 53.  Current systems identify how many simple business lines are in the exchange or wire center, or the number of active channels that are tracked as being in a particular wire center if they are served by a DS1 or DS3 service.  Hearing Exhibit 19 at 53.

a. Discussion

127. The FCC defined a transition period for the conversion of UNEs in the TRRO.  No party has shown that the FCC contemplated modification of the transition period for converting UNEs in non-impaired wire centers.  No party has shown a basis upon which unbundling obligations can be imposed for transition in non-impaired wire centers.  The FCC explicitly adopted transition plans and tied those plans to the effective date of the TRRO (see 47 C.F.R. § 51.319).  

128. However, it is reasonable that the Commission ensure that all competitors in the marketplace have the best aggregate information available to Qwest to anticipate and project the impairment of wire centers in the future.

129. The 1996 Act was intended to encourage competitive deployment of facilities.  In part, the availability of UNE-P supported the FCC’s revisiting unbundling requirement in the TRO.  The process of eliminating UNE-P must be considered in how to maximize prospective competitive opportunities.  The availability of competitive providers in a wire center is intended to infer feasibility of actual or potential competitive deployment.  TRRO at ¶ 24.  However, upon implementation of a finding of non-impairment, Qwest is no longer obligated to offer service at TELRIC rates and no existing competitor is required to resell its facilities.

130. Qwest established transition provisions in § 2.8.4 of the TRO/TRRO Amendment to its interconnection agreements (ICAs) for high-capacity UNEs.  The provision generally provides notice to CLECs and the Commission “when wire centers are reclassified;” CLECs will no longer order high-capacity UNEs after 30 days’ notice; and CLECs will have 90 days to transition DS1 and DS3 UNEs and 180 days to transition dark fiber. Albersheim at 14.  However, existing ICA language is not controlling to terms and conditions approved by the Commission.  Because such language may represent the negotiation and compromise of positions on multiple issues among specific parties, the Commission cannot be fully informed as to the basis for such a specific provision.  Thus, the Commission must address each issue independently on its merits.

131. Qwest points to the availability of ARMIS data to competitors and the proposed process of notifying competitors of a request to change the impairment status of a wire center.  While CLECs can easily monitor ARMIS data, it is reflective of only one component of the business line calculation.  Further, Qwest’s argument fails to fully consider the impact an impairment determination can have on CLEC operations as well as the ability to plan and operate a business.  Qwest is the only company capable of compiling aggregate impairment data and such information directly impacts operations of all providers in the marketplace (including Qwest and CLECs).  Thus, it is reasonable to level the playing field so that all competitors have access to the same information.  

132. It seems there are two ways that the playing field might be leveled:  transition after an impairment determination or monitoring and notice in anticipation of requests to change an impairment determination.

133. The importance of timely information for CLECs is unmistakable.  Pricing affects every aspect of CLEC operations.  The availability of services also impacts their ability to continue providing services to existing and future customers.  

134. As a given wire center approaches non-impairment thresholds, Mr. Denney described how timely information would be put to use in implementing business strategy.  First, consideration could be given to the possibility of cost increases and the need to plan for them.  Consideration could be given to building CLEC facilities or seeking alternative means to access affected end-use customers.  Financial and regulatory risk could be more accurately reported.  Hearing Exhibit 19 at 188-189.  Giving an illustrative example, Qwest proposed increasing the estimated wholesale cost of a UNE-loop from $65 to a special access rate of $165 - - an increase of more than 250 percent.  Hearing Exhibit 19 at 189.  Such dramatic changes in cost structure have a direct and obvious impact upon any CLEC’s overall business planning.

135. The Commission finds that sharing available aggregate impairment information among competitors provides the most reasonable allowable notice within the scope provided by the FCC.  Thus, Qwest will be required to share aggregate data regarding impairment criteria with the Staff, OCC, and CLECs.  Although Qwest appropriately notes that such information may not be determinative as to impairment, it will at least be equally available to CLECs for business planning.  The ultimate usefulness of the information is left to those receiving the information.

136. The need for accuracy triggering notifications is less critical than to support an impairment determination.  Thus, as soon as Qwest’s records reflect fiber-based collocations within one connection of changing impairment tier, or 5,000 business lines of changing impairment tier, a notification must be provided to all active competitive local exchange providers CLECs (i.e., through Qwest’s Change Management Process (CMP)), Staff, and the OCC.  A copy of all such notices must be filed in support of any subsequent impairment proceeding for an affected wire center.

3. Blocking of Orders

137. The Joint CLECs raise concerns regarding Qwest’s ability to block CLEC orders.  Also, questions are raised as to how the ability to block an order is consistent with ¶ 234 of the TRRO.  In any event, if a CLEC mistakenly self-certifies, it is suggested that Qwest has adequate redress through back billing.  However, CLECs are willing to agree to procedures allowing Qwest to block orders where “1) the rejection of orders is limited to facilities designated as non-impaired after party review of the underlying data and consistent with the Commission-approved process established in this proceeding; and 2) the terms, procedures and details for the rejection of such orders are known in advance and mutually agreed upon.”  Hearing Exhibit 15 at 49.  The Joint CLECs require that they be given due process before they will waive their right to self-certify.
   Additionally, the specific terms and procedures must be known and mutually agreed upon.

138. In rebuttal, Ms. Albersheim contends that a filing by Qwest to change the status of a wire center would put CLECs on notice that an order submitted would be disputed, pending a Commission decision as to the status of the wire center.  She also suggests that the Joint CLECs’ interpretation of ¶ 234 of the TRRO might necessitate burdensome litigation that would not make sense, is impractical, and unworkable even though parties agree that one proceeding for all parties is more desirable for addressing disputed wire centers.

139. Ms. Albersheim’s rebuttal testimony also clarifies that Qwest does not intend to block CLEC orders in absence of Commission approval (i.e., before a Commission decision declares such wire center not to be impaired).  Qwest agrees with Mr. Denney’s testimony that “order rejection should be limited to wire centers on a Commission-approved list of non-impaired wire centers.” Hearing Exhibit 8 at 6, quoting Hearing Exhibit 15 at 50.  However, once the parties agree to when orders may be rejected, Qwest does not agree that the terms and procedures for rejecting orders must be predetermined and agreed to by all CLECs.  Ms. Albersheim also references Staff’s position as being consistent with Qwest’s position regarding rejection of orders and ¶ 234 of the TRRO.  She contends that the reality of Mr. Denney’s interpretation would spawn numerous Commission proceedings that would potentially cause unintended customer service impacts.

b. Discussion

140. As to matters of general applicability, the effective date of a tariff on file with the Commission can unequivocally establish when Qwest would be authorized to reject CLEC orders based upon a finding of non-impairment.  As to requirements of ICAs, obviously the individual terms may apply as to the effective date of changes in the impairment status of a particular wire center. 

141. Qwest clarified in rebuttal that CLEC orders will not be blocked in absence of Commission approval.  This position is reasonable and will be adopted.  So long as a tariff is on file with the Commission identifying the classification of a particular wire center as impaired, Qwest shall accept orders for processing.  However, once the effective tariff no longer identifies the classification of a particular wire center as impaired, Qwest is no longer obligated to accept CLEC orders.  

142. The Commission finds that no CLEC can reasonably self-certify that it is entitled to unbundled access to particular network elements in wire centers found by this Commission to be non-impaired under the FCC criteria.  Thus, Qwest will no longer be required to provision circuits to a CLEC from a non-impaired wire center pursuant to its wholesale tariff in effect despite a CLEC’s self-certification in accordance with the TRRO.

143. In conclusion, the parties have not demonstrated that applicable tariff processes, including the rules of practice and procedure, are not best suited to define when CLEC orders may be rejected.  The Commission is also best served by retaining the flexibility and discretion to accommodate foreseeable alternatives and unforeseen circumstances in the future.

I. Future Proceedings for Determination of Impairment

144. Qwest contemplates future proceedings for considerations of additional non-impairment findings as circumstances change over time.  While Qwest contemplates CLECs having an opportunity to dispute Qwest’s application of FCC rules, it does not believe CLECs should have the opportunity to re-litigate the FCC methodology as applied by Qwest.  Albersheim at 15.

145. Qwest contends that a single docket governed by procedures similar to current tariff filing procedures would be most appropriate for the resolution of disputes.  Qwest proposes that notice to all CLECs be provided through the CMP notification.  In absence of an objection raised within 30 days, the wire center list should be deemed approved by operation of law.  Albersheim at 15.

146. If no objection is raised, the updated list would be in effect by operation of law and the tariff rate would apply.  If a timely objection is raised, Qwest seeks an expedited resolution that would be effective 30 days following the initial notification to CLECs.  If the resolution resulted in a change in wire center status, Qwest would then back bill CLECs to the effective date.  Albersheim at 16.

147. The Joint CLECs contend that any request to reclassify a wire center based upon line count information should be restricted to when new ARMIS information is made available (i.e., once a year).  

148. The Joint CLECs support the position that Commission decisions regarding interpretation of the TRRO should not be re-litigated through the process of updating the wire center list.  In addition, the Joint CLECs support an expedited process with regard to additions to the wire center list.

149. The Joint CLECs disagree that proposed changes by Qwest should become effective by “operation of law.”  They seek to avoid modifications by Qwest’s unilateral action and support a Commission determination as to impairment of Qwest wire centers after affected parties have an opportunity to meaningfully review the evidence used to support changes to Qwest’s wire center list.  

150. The Joint CLECs contend that 30 days’ notification to CLECs before changes are implemented is insufficient.  A 30-day notification is inadequate for a CLEC to properly plan and react to changes in UNE availability.  Qwest plans to provide notice and after 30 days the CLEC will be billed alternative rates.  The CLEC is put in the position of having to review Qwest’s claims, initiate disputes if Qwest’s data is unclear, and determine whether to transition facilities to an alternative service within 30 days.  Though Qwest claims that it is offering a 90-day transition, this transition is meaningless to the Joint CLECs since the CLEC will be retroactively billed to day 31.  In any event, 30 days is insufficient for CLECs to alter business planning in a particular wire center.  

151. Mr. Denney testified that the Joint CLECs do not oppose, in absence of objections, 30 days as a reasonable time period for a wire center to go into effect as a non-impaired wire center.  Hearing Exhibit 19 at 173.  However, they believe the Commission should determine such matters on a case-by-case basis. Hearing Exhibit 19 at 173.  The dispute comes in the terms of rates and transition and he contends such matters should be reviewed by the Commission on a case-by-case basis. Hearing Exhibit 19 at 173. Illustratively, Mr. Denney contends that the Commission could establish the effective date 30 days following notice if CLEC objections were found to be invalid or frivolous.  Hearing Exhibit 19 at 174.  Such an approach discourages Qwest from filing applications lacking merits while also discouraging CLECs from litigating objections lacking merits.  Additionally, should any party pursue frivolous or improper claims, such as to cause unnecessary delay or needless increase in the cost of litigation, the Commission can award recovery of attorney fees and costs. 

152. The Joint CLECs also oppose back billing to when Qwest added a wire center to the list of non-impaired centers when a CLEC unsuccessfully disputes updates to the list.  While the Joint CLECs do not oppose the theory of Qwest’s proposal, any disputes regarding the effective date should be settled by the Commission based on the circumstances that caused a delay in implementation.  Illustratively, if Qwest’s filing lacks proper supporting data, then an ultimate determination of non-impairment should not be effective as of the original filing date.  Qwest and the Joint CLECs raise appropriate concerns regarding the incentives surrounding the update process.

153. In rebuttal, Ms. Albersheim clarifies that Qwest’s proposal is that the effective date of an update to the list of non-impaired wire centers should be 30 days following notice of an update to the list.  Back billing should be permitted from the effective date.  She disputes inferences regarding incentives in the update process.

154. Aside from Qwest’s proposal, the Joint CLECs include an alternative proposal for updating the wire center list.  The Joint CLECs propose that: 

(1) Before Qwest files a request (along with supporting data) to this Commission to add a wire center to the wire center list, Qwest will issue a notice to CLECs informing them of the filing, notifying them that the filing (which will be filed as confidential pursuant to the protective order) may contain a CLEC’s confidential data, advising each CLEC that it may obtain data in the docket by signing the protective order, and indicating that, if a CLEC objects, the CLEC should contact the Commission before a given date.  These notices would be similar to the notices that ILECs currently send with respect to requests for CLEC-specific data (see example in Exhibit DD-8).  The example of the Qwest notice in Exhibit DD-8 shows that Qwest already has a process in place for notifying CLECs (including non-party CLECs) of when Qwest intends to provide CLEC-specific data to the other parties or the Commission pursuant to a protective order.

(2) Qwest should make a filing with the Commission and provide sufficient supporting data to the Commission and CLECs so that the data can be reviewed.  Once sufficient data is provided, the CLECs would request any necessary follow up information.  This exchange of information should take no more than 20 days, assuming that Qwest provides sufficient data with its initial filing. 

(3) Once the information exchange is complete and CLECs have reviewed the data, CLECs should file exceptions, challenge the sufficiency of the data, or object to inclusion of any wire center on the list.  If there is no objection, the Commission should approve the wire center list, send a notice containing the updated approved wire center list, and post the approved list on the Commission’s website.  If there are any objections, the Commission should approve a list containing only any undisputed wire centers and resolve all disputes as to 

disputed wire centers.  Once the disputes are resolved, the Commission should, if necessary, update the list.  

Hearing Exhibit 15 at 45-47.

155. In Rebuttal, Ms. Albersheim disputes that the notice advocated by the Joint CLECs is reasonable.  She contends that 30 days, as proposed by Qwest, is more than reasonable to inform the Commission if they object to a requested update to the wire center list and there is no need for notice in advance of filing with the Commission.

156. Staff proposes an alternative approach to provide an efficient application process to update the list of wire centers.  Specifically, Qwest would file an application to update the list of non-impaired wire centers based upon the order in this docket.  The application could seek to update based upon the number of fiber-based collocators anytime the threshold is met.  However, if the update is sought based upon business line counts, then the filing should only be allowed within a reasonable period of time following availability of annual ARMIS 43-08 data for the year in which Qwest meets the threshold.  Testimony in support of the application must be filed with the application and provided to CLECs concurrent with the filing.  Staff would be allowed to audit data and all supporting documentation to ensure completeness and demonstrated accuracy of the data, including any physical verification thereof.  Upon the effective date of a Commission decision approving an update to the list of non-impaired wire centers, the updated list takes effect.  Once the update is effective, a transition period would allow CLECs to convert existing circuits.  Similarly, the transition pricing identified in the TRRO should apply.  CLECs would be able to order UNEs in any impaired wire center until the effective date of an order finding the wire center is no longer impaired and correspondingly updating the list of non-impaired wire centers, with provision for billing effective as of the date of Qwest's application to update the list.  The CMP would be utilized to implement procedures assuring that electronic interfaces between the ILEC and CLEC are sufficiently tested following any changes to the Commission’s list of non-impaired wire centers so as to minimize any possible disruption to the customer's service.

157. In rebuttal, Ms. Albersheim reiterates that the process to update the list of non-impaired wire centers should not be used a means to delay the appropriate designation.  Therefore, Qwest proposes an expedited procedure where the designation would be effective 30 days following initial notification to CLECs and the Commission that a wire center is non-impaired.  If a dispute arises as to the change in status of a wire center, Qwest would agree not to implement a change in rates until the proceeding is complete; however, Qwest believes that it should be allowed to back bill CLECs to the effective date if the change in wire center status is approved.  Qwest also contends that the results of this docket bind all parties.

158. Addressing Ms. Notarianni’s testimony that a Commission order should be required to effectuate an update to the list of non-impaired wire centers, Qwest contends an order should not be necessary where the matter is not disputed.  Qwest maintains that such a filing should be effective by operation of law 30 days following the filing of the update.

159. In rebuttal to Mr. Denney’s testimony, Ms. Albersheim clarifies that Qwest will include supporting data to verify that a new wire center is non-impaired in accordance with the FCC methodology as ordered by this Commission.  To expedite availability of anticipated highly-confidential CLEC-specific data, Qwest proposes that a standing non-disclosure agreement or protective order be imposed.  Subject to confidentiality protections, Qwest will file sufficient detail to enable CLECs to validate access line counts and fiber-based collocator counts used in the future non-impairment analysis, as more specifically defined in Hearing Exhibit 8 at 5-6.

160. Ms. Albersheim acknowledges that Qwest is required to submit CLEC impacting systems changes to the CMP.  Qwest agrees that the CMP process should be utilized; however, the internal design and implementation of these systems changes is determined by Qwest, and is not predetermined and agreed to by CLECs.  While CLECs have an opportunity to provide input, and CLECs may test changes, systems changes are not implemented in the way that Mr. Denney demands and this is not the time or forum to change the CMP process.

1. Discussion of the Nature of Future Proceedings

161. The Commission must be particularly cautious of unilateral actions imposed by one competitor upon another in a competitive marketplace.  Therefore, notification regarding requests for impairment determinations will not rely upon the CMP.  The CMP does not provide adequate assurance that appropriate personnel will be informed in all matters and instances.  Different persons may require notice on impairment issues and an ICA may require specific notice.  As discussed subsequently, notice of an application to determine impairment will be required as in other applications filed with the Commission.

162. Colorado law ensures adequate notice is provided for changes in rates and allows the Commission discretion to make certain modifications as to required notice.  Further, the Commission's Rules of Practice and Procedure were adopted to ensure all interested parties are treated fairly and that the rights of all interested parties are protected.  

163. Parties advocate differing positions to define the effective date of future decisions regarding impairment.  However, no specific determination will be adopted.  As suggested by Mr. Denney, preservation of discretion may allow the Commission to act based upon anticipated as well as unforeseen future circumstances.  In a future proceeding, the Commission may consider sufficiency of Qwest’s disclosure of relevant information to support a filing or a CLEC’s motives in litigating a future impairment determination.  The Commission should retain the discretion to manage implementation of impairment decisions based on the circumstances at the time.

164. The extent of Commission discretion will not be modified herein.  Further, the ALJ has unanswered concerns as to whether positions advocated run afoul of the prohibition on retroactive ratemaking outside the scope of an ICA.  The Supreme Court has recognized that “[r]etroactive ratemaking is prohibited. Colorado Energy Advocacy Office v. Public Serv. Co., 704 P.2d 298, 305 (Colo. 1985).  The reason for this prohibition is to prevent the unfairness entailed in altering the legal consequences of events or transactions after the fact. Peoples Natural Gas Co. v. P.U.C., 197 Colo. 152, 154, 590 P.2d 960, 962 (1979).”  Silverado Communication Corp. v. Public Utils. Comm'n, 893 P.2d 1316, 1321 (Colo. 1995).  

165. The TRRO proscribes procedures for CLECs to order services.  All parties support Commission adoption of procedures that ensure fairness in the implementation of the TRRO’s prescribed process, in part.  However, any attempt to bind the Commission in future proceedings or to dictate priority of future impairment proceedings over other Commission matters cannot be adopted.  The Commission cannot foresee the reasonableness of such an approach on behalf of future Commissions and interested-party concerns.

166. An impairment determination controls Qwest’s unbundling obligations under § 251.  Qwest has filed its Statement of Generally Available Terms and Conditions (SGAT) pursuant to 47 U.S.C § 252(f) that it generally offers within Colorado to comply with the requirements of § 251.  See 47 U.S.C. § 252(f)(1).  Those terms and conditions concern price and non-price elements.  In order for the findings of non-impairment to have general availability, they must be incorporated into Qwest’s wholesale tariff and the SGAT. 

167. Although following the completion of briefing, the Commission recently confirmed and clarified that Qwest is required to maintain wholesale tariffs on file with the Commission.  Decision No. C07-1095.  Qwest currently provides service in accordance with tariffs on file with the Commission as well as the SGAT.  A finding of non-impairment eliminates Qwest’s obligation to sell high-capacity unbundled loops in applicable wire centers.  Because the classification of wire centers (i.e., impaired and non-impaired) will now be necessary to determine the applicable rate, impaired wire centers must ultimately be included in the wholesale tariff so that pricing applicable to impaired wire center maybe determined.  

168. The Commission stated:  “Indeed, we agree with Staff that the language of § 40-3-103, C.R.S., which requires that all Colorado public utilities:

shall file with the commission … schedules showing all rates, tolls, rentals, charges and classifications collected or enforced,” along with the language of § 40-3-104, C.R.S., that requires that a Colorado public utility may only change rates in its schedules in accordance with the notice, suspension, and hearing requirements contained in that statute, provide a clear legislative intent that Commission approved tariffs, including Qwest’s wholesale tariffs, must be on file with the Commission.  
Decision No. C07-1095.

169. Anticipating a need for consideration of procedural modifications and confidential matters, including potential highly confidential protections, the tariff process alone does not provide the most expedient and efficient vehicle to consider such matters.  However, as Staff suggests in part, the application process does.  Qwest would be free to apply for approval of tariff modifications to change the impairment classification of a given wire center.  In doing so, Qwest may choose how to prepare the application and the extent to which it supports the filing through testimony.  If uncontested, approval could be expedited by the Commission.  If the proposed tariff is part of such an application, the Commission could authorize a compliance filing of the tariff modification on shortened notice.  If the Commission construes an intervention to be filed for an improper purpose, intervention could simply be denied or alternative procedures could be adopted.  In any event, interested parties could begin sharing information during the notice period.  If disputes are resolved, interventions could be withdrawn leaving the application unopposed.
  Therefore, utilizing existing procedures can approximate the result contemplated by the parties.

170. It is important to note that the parties are free to negotiate ICAs.  However, adoption of new Commission procedures for matters of general applicability must be in the public interest for the benefit of all concerned.  The Commission cannot blindly prioritize this impairment filings over all other future matters.  Rather, the application process provides an opportunity to act based upon circumstances present at the time and any party can request procedural modifications.

2. Discussion of Protective Order

171. The parties seek to impose a protective order regarding confidentiality to stand outside of the Commission's rules; however, the parties have not demonstrated adequate need for processes outside of the Commission's rules.  

172. The Commission contemplated that appropriate extraordinary protections may be imposed based upon the facts and circumstances present in each case.  See Decision No. C05-1093 in Docket No. 03R-528ALL (though not the final decision in this rulemaking docket, subsequent decisions did not affect Rule 1100, 4 Code of Colorado Regulations 723-1).  

173. While there is understandable concern as to timeliness of access to information and the Commission’s ability to act, it has not been shown that existing rules do not provide adequate flexibility.  Qwest could seek to shorten notice of an application and request appropriate confidentiality protections, if necessary.  Intervenors could access confidential information as soon as they become a party.  Parties could access highly confidential information as ordered by the Commission.  Finally, if an intervenor’s investigation leads them not to oppose the granting of the application, a filing could be made to that affect or the intervention could be withdrawn.

174. If the parties seek to rely on the confidentiality protections afforded by the Commission, the Rules of Practice and Procedure provide sufficient flexibility to address matters on a case-by-case basis. Additionally, access to underlying data by Staff and the OCC cannot be questioned.  Finally, it is noteworthy that the confidentiality rules do not prohibit variations through negotiated ICAs, should parties so desire.

J. Other Issues

175. In response to Decision No. R06-0406-I, the parties identified issues to be resolved in this matter.  Staff suggested that the need be considered, if any, for a process for the Commission to periodically review the non-impaired wire center list for accuracy and whether a wire center, if it no longer meets the requirements for non-impaired status, can be designated as impaired.  Qwest contends that a process for reviewing the list of non-impaired wire centers for accuracy or removal because a wire center found to be non-impaired is not subject to reclassification, citing 47 C.F.R. § 51.319(a)(4)(i); 47 C.F.R. § 51.319(a)(5)(i); TRRO at 94, footnote 466; and 47 C.F.R. § 51.319(e)(3)(i).  Albersheim at 16.

176. The ALJ agrees with Qwest’s interpretation of the TRRO that once a wire center is in fact non-impaired, it cannot later be classified as impaired even if applicable criteria are no longer met.  However, this prompts one clarification of implementing a Commission finding that a wire center is non-impaired.

177. If a Commission decision were to erroneously declare a wire center to be non-impaired, when in fact it was impaired, adoption of the foregoing procedures does not affect jurisdiction as to Commission decisions (i.e., §§ 40-6-112 and 40-6-114, C.R.S.).  Such relief is not a reclassification of a non-impaired wire center; rather it would void an erroneous finding that the standards established by the FCC were met.

III. STIPULATION FINDINGS AND CONCLUSIONS

A. Statement

178. Following conclusion of the hearing on the merits, but before completion of briefing, Qwest, with authorization for all parties, stated that the disputes at issue in the proceeding had been settled by Qwest; Covad; Eschelon; McLeod; and XO.  (These CLECs will be referred to as the CLEC Settling Parties.  The CLEC Settling Parties and Qwest will collectively be referred to as the Settling Parties) and efforts were underway to finalize a settlement agreement.  Staff and the OCC anticipated supporting the settlement, but reserved any rights with regard thereto until the settlement was available for review.  Based thereupon, the deadline to file Reply Statements of Position was vacated.  Decision No. R07-0513-I

179. On June 22, 2007, the Settling Parties jointly filed their Notice of Joint Filing and Motion for Order Approving Settlement Agreement. The filing parties request approval of the settlement between Qwest and the Joint CLECs.

180. On June 27, 2007, Joint CLECs and Qwest jointly filed their Notice of Joint Filing and Amended Motion for Order Approving Settlement Agreement (Joint Motion). The Joint Motion supersedes the motion filed June 22, 2007 and requests approval of the amended settlement among the Settling Parties filed therewith (Settlement).  The Motion filed June 22, 2008 will be denied as moot.

181. By Decision No. 07A-0585-I, response time to the Joint Motion was extended.  Any party was allowed up to and including July 20, 2007, to file a response to the Joint Motion.

182. On July 20, 2007, the Response of Cbeyond Communications, LLC (Cbeyond) to Qwest Corporation’s Motion for Order Approving Settlement Agreement was filed.  Cbeyond opposes approval of the Settlement in its current form.

183. On July 20, 2007, Staff’s Response to Qwest/Joint CLEC Amended Motion for Order Approving Settlement Agreement was filed.  Staff also opposes the Joint Motion.

184. By Decision No. R07-0585-I, an evidentiary hearing was scheduled to consider the Joint Motion.  At the assigned time and place, the hearing was called to order.  All parties appeared through counsel.  Exhibits A, B, and D through G were identified, offered, and admitted into evidence.  Exhibit C was identified, but not offered into evidence.

185. Robert Brigham, a Staff Director in Qwest's Public Policy Department testified in support of the stipulation.  

186. Theresa Million, a Staff Director in Qwest's Public Policy Department testified in support of the nonrecurring charge that is in Section IV of the Settlement.  

187. Douglas Denney, employed by Eschelon Telecom in its legal department as the Director of Costs and Policy, testified in support of the Settlement.

188. Greg Darnell, Director of ILEC relations for Cbeyond, testified in opposition to the Settlement.

189. Lynn Notarianni, a Rate/Financial Analyst with the Fixed Utilities Division of the Commission, testified in opposition to the Settlement.

190. This decision now turns to consideration of the Settlement.  It is important to understand that consideration of the settlement is independent of the merits of the underlying proceeding.  The Settling Parties expressly reserved the right to take inconsistent positions as to the underlying merits of the case.  Therefore, the evidentiary record as to the Joint Motion will be bifurcated and decided based upon the motions hearing and the pleadings related thereto.

191. The evidence presented at the motions hearing makes clear that approval of the Settlement is not within the intended scope of this docket and resolves no issue identified by the Commission above.  Prior testimony and positions of the Settling Parties as to the underlying proceedings are not affected or compromised by approval of the Joint Motion.  Further, the Settling Parties do not intend to bind non-settling parties by the Settlement, if approved by the Commission.  Thus, all parties remain free to take inconsistent positions as to the Settlement and the underlying proceedings.  

192. At the conclusion of the motions hearing, a deadline was established for the filing of post-hearing statements of position regarding the Joint Motion.  On September 24, 2007, Statements of Position were filed by Qwest, the CLEC Settling Parties, Cbeyond, OCC, and Staff.

193. On September 24, 2007, Qwest filed a Motion for Leave to File Statement of Position in Excess of Thirty Pages.  No response was filed.  Good cause having been shown for the unopposed request, it will be granted.

B. Settlement Agreement

194. The Settlement, Hearing Exhibit A, consists of seven sections and five attachments.  The Introduction describes the FCC's TRO and TRRO orders, the various petitions filed with various state commissions, the dockets that were opened by various state commissions, and the parties’ desire to effectuate a multi-state settlement to further their mutual interest.

195. Several agreed-upon definitions of key terms used in the Settlement are included.  

196. The Settlement then sets out the Settling Parties' agreement for an Initial Commission-Approved Wire Center List.  Without regard to the definitions or methodology of the Settlement, the parties agree to a list of which Qwest wire centers are the initial non-impaired wire centers, the associated non-impairment designations, and effective dates.

197. The parties’ negotiated agreement to a NRC for conversions of UNEs to alternative services or products, including the agreed-upon NRC rate and length of term, as well as how credits for those CLECs which have already paid a higher NRC rate will apply, and the status of the rate after three years.

198. The parties agreed to a methodology to be applied for purposes of non-impaired facilities to determine non-impairment and/or tier designations, including how to count “business lines” and “fiber-based collocators.”

199. The parties agreed to future Qwest filings requesting Commission approval of Non-Impairment Designations and Additions to the Commission Approved Wire Center List.

200. Finally, there are “other” provisions including ICA provisions and amendments, refunds related to Qwest identified non-impairment designations that are not identified as non-impaired in Attachment A to the Settlement Agreement, credits to CLECs that have been back-billed to March 11, 2005 for facilities with an effective non-impairment date of July 8, 2005 (instead of March 11, 2005), as well as general provisions about settlement, precedent and termination of the Settlement.

201. The Settlement incorporates five attachments:  the initial List of Non-Impaired Wire Centers, alternative ICA amendment language, and a model protective order.

202. Mr. Brigham generally described the Settlement at the evidentiary hearing. Tr. pp. 45-49.

203. Notably, the Settlement has parties to it that are not a party to this docket.  No basis has been shown for Commission jurisdiction over these entities in this docket.  To be acceptable, the Settlement must be clear, understandable, and administratively enforceable.  As to this Settlement, non-parties are no more than a signatory to an agreement -- effectively a contract.  There is no basis upon which a Commission decision in this docket is administratively enforceable as to non-parties.  Therefore, the Agreement will be considered only as to the parties in this docket.  Any approved agreement must be enforced by or against any non-party by complaint.

204. At hearing, counsel for the Settling Parties clarified that they seek Commission approval of their negotiated agreement to resolve their differences without binding any carrier not a party to the Settlement.  

205. The Settling Parties do not seek Commission approval of the terms of the Settlement as a substantive decision on the merits of this docket; rather, the Settling Parties seek approval of the Settlement as applied to them. 

206. If other carriers desire to adopt the Settlement, they may do so by executing one of the ICA amendments appended as attachments to the Settlement. See Hearing Exhibit A, Attachments B, C, and D.
207. The Settlement is a six-state agreement:  Arizona, Minnesota, Utah, Oregon, Washington, and Colorado.  Qwest, Covad, Eschelon, Integra, McLeod, Onvoy, POPP.com, US Link, doing business as TDS Metrocom, and XO entered into the Settlement.   The parties to the Settlement, that are also parties to this docket, include Qwest, Covad, Eschelon, McLeod, and XO.

208. The parties to the Settlement do not intend to create any precedent by the Settlement and have compromised various positions for settlement purposes. 

209. Section IV of the Settlement provides for a non-recurring charge of $25 in any instance where a CLEC, in a non-impaired wire center, chose to convert their UNE facilities to an alternative Qwest service.  The amount is a negotiated rate.  It is not based on a cost study.  

210. The settling parties agreed to compromise on $25 rate without reference to a TELRIC cost study, because the parties are free to negotiate those rates without reference to § 252 of the Act.

211. The NRC effectively amounts to a billing change.  The physical circuit and the functionality of the service stay the same.

212. Qwest contends that the Settlement is compliant with FCC rules.  On behalf of Qwest, Ms. Million believes the compromised rate is just and reasonable.  She contends that the rate need not be TELRIC-based.  In the underlying proceedings she has advocated for the rate to be $50 and that such a rate is much lower than the costs to provide the service.  She contends that $25 is the reasonable result of a negotiated compromise. 

213. Testifying on behalf of the CLEC Settling Parties, Mr. Denney contends that the Settlement is consistent with the Telecom Act because the parties are allowed to enter into agreements under § 252 of the Act without regard to whether the agreement precisely complies with FCC rules.  Thus, he does not assert that the Settlement necessarily complies with FCC rules.  Rather, it is his opinion that the agreement need to comply with the rules.  While Mr. Denney does not agree that the settlement is consistent with the FCC's rules, he believes the settling CLECs have the right to settle a controversy under § 252.

214. Staff is not able to substantiate a valid non-recurring charge.  Staff contends that a TSLRIC rate should apply to the non-recurring charge and that such a charge is consistent with standards applied by the FCC and Colorado for determining whether the rate is just and reasonable in the retail environment.

215. Ms. Notarianni contends that there is an automated process involved in the service associated with the fee and that Qwest stops that automated process to validate and check that the automation worked as intended.

216. Section V of the Settlement defines the methodology for determining non-impaired facilities, non-impairment, or tier designations.

1. Line Counts

217. Mr. Brigham clarified how the Settlement accounts for types of lines.  

218. The line count addressed in Section V.A.2 includes all UNE loops and all EELs -- all DS1 loops, DS3 loops, and basic loops.  Aside from litigation positions, the Settlement reflects the compromise of the settling parties.  Cbeyond demonstrated that the Settlement compromises Mr. Brigham’s and Mr. Denny’s statements on the issue in their prefiled testimony (Mr. Brigham maintains that all UNE loops should be included.  Mr. Denney supported exclusion of the non-switched CLEC UNE-Ls).  The Settlement adopted Qwest’s position on this issue.  Under the Settlement, Qwest is only including its retail portion of incumbent-owned switched retail access lines.  Qwest’s private line circuits are not included.

219. Mr. Brigham offered Qwest’s interpretation of the business line definition: The first sentence addresses switched access lines and the second sentence adds the sum of all UNE loops connected to a given wire center.  The number of business lines in a wire center shall equal the consumers of all ILEC switched access lines (i.e., Qwest retail lines). Then the rule adds the sum of all UNE loops connected to that wire center, not some portion of the UNE loops.  The third sentence adds that Qwest shall only include in ARMIS counts of Qwest retail lines, those access lines connecting end-user customers with incumbent LEC end offices for switched services; non-switched access lines; and ISDN and other digital access lines by counting each 64 kilobits equivalent as one line (for example, a DS1 line corresponds to 24 64 kilobit voice-grade equivalent channels in a larger data pipe, and therefore to 24 business lines).  

220. The CLEC settling parties also contend that the Settlement’s calculation of access lines under the ARMIS methodology is consistent with the FCC’s rules.

221. Qwest acknowledges that Qwest private line service would not be for switched service.  These appear in the private-line column of the ARMIS Report 43-08 and are not included in line counts under the Settlement.  

222. ISDN is a switched service.  For example, ISDN-PRIs are included as switched.  The Settlement uses the voice channels that are actually utilized out of that 24, consistent with the data reporting to ARMIS.

223. DSL lines are not counted at all because they are not in ARMIS.  If Qwest provides a CLEC a DSL compatible loop as a UNE, the count is based upon the loop provided.  A DS0 is one loop, a DS1 loop is 24 loops, and a DS3 loop is 672 loops.

224. The Settlement attempts consistency with ARMIS Report 43-08.  ARMIS only includes Qwest retail counts, not UNE loops. Qwest private lines are not included in the switched line counts in the report.  Therefore, they did not include any Qwest private lines in line counts.  ARMIS Report 43-08 only includes Qwest retail services.  For Qwest retail services, Qwest only included Qwest switched access lines.

225. QPP lines for business customers, and the loops associated with those customers, are considered QPP. They are not also included in the UNE-L counts.  Qwest retail lines are included separately.  Unbundled loops and EELs are a wholesale service that are included separately and will only count in the end-user serving wire center. UNE-P, to the extent they remain are included separately.  ISDN-PRIs, Qwest’s retail lines, are included as they are in ARMIS.

226. Under the Settlement, UNE-P business lines are included, but residence lines are not.  UNE-P business lines are a switched service -- the equivalent of basic exchange service when sold to a CLEC.

227. Any residential UNE-P customer would not have been included in line counts because they were converted to a residential QPP product.  If a carrier moves that QPP customer into UNE-L, the UNE-L would be included in the count as any other UNE-L line.  UNE-L is included without regard to the use made by the CLEC.  Qwest currently has no way of knowing where that line ultimately serves a residential or business customer.

228. Mr. Brigham attempted to clarify the reference to “other similar platform offerings” in Section V.A.4.  First, this phrase did not impact the calculations in the most recent wire center calculations.  This phrase is intended to reference only commercial agreements that are similar and have a loop associated with them, as opposed to other commercial agreements that would not be included.

229. The initial wire center list, at least in part, does not comply with the methodology proposed to be applied to future wire center proceedings.  This list of wire centers is based on 2004 data.  There were some instances where a negotiated agreement was reached to exclude a wire center.  However, as far as lines are concerned, the list is based on the Settlement methodology defined in Section V.

230. All business line data provided to support future wire center designations will be disaggregated to the wire center level in addition to being disaggregated to the CLEC level already included in the settlement.  In a new wire center proceeding, any intervening CLEC could access the methodology’s underlying data in that proceeding, subject to a protective agreement.

231. The Settlement provides that when Qwest files future non-impairment proceedings, any proposed non-impairment designations will be made in accordance with the methodologies in the Settlement.  The Settling Parties will jointly request that the Commission make its best efforts to resolve the issues within 60 days.  Notably, the provision to request expedited treatment does not bind the Commission in any regard whatsoever.

2. Collocation

232. Section V.B, addressing collocation, practically recites the rule on fiber-based collocation, 47 C.F.R. § 51.5. 

233. Section VI.C addresses a standing protective agreement applicable to future dockets where Qwest might request certain wire centers be declared no longer impaired.  Qwest contends the provision, like the remainder of the Settlement, is not binding on non-signatories.  However, Qwest will be willing to supply information to CLECs that are not a party to the Settlement so long as they execute the protective agreement.  Qwest is not going to argue that only signatories to the Settlement would get the information.
3. Subsequent Proceedings

234. Under the contemplated protective agreement, parties to the Settlement would be entitled to access supporting data upon filing, whereas non-signatories would have to intervene and execute the protective agreement before having access to the same data.  

235. Intervenors would have 30 days within which to raise objections to Qwest’s proposed designation of a non-impaired wire center.  Without a standing order, parties would otherwise have less than 30 days to review information because they would have to obtain the underlying data after filing.

236. Section VI.F.3.A states the Settling Parties’ agreement to take a joint litigation position in specific future proceedings.  The parties agree to jointly request that the Commission use its best efforts to resolve any dispute within 60 days of the date of the objection.  However, other intervenors in the future proceeding are not bound thereby and may oppose such a request.  The provision binds the Settling Parties, not other intervenors or the Commission. Mr. Brigham clarified that the intention is to have the Commission conduct a hearing and issue a decision within the 60-day period.

237. Section VII.A.4 allows for non-signatories to opt into the Settlement.  

238. While testimony was offered that data would be available to Staff, the Settlement does not clearly describe the circumstances pursuant to which Staff and OCC would access information other than as an intervenor in future proceedings.  See Section VI.E.

239. Staff notes that the Settlement would allow Qwest to use data that is potentially a year or more stale in requesting a designation of non-impairment.  Staff believes the Commission should rely upon the most recent ARMIS 43-08 data that is filed with the FCC.
240. Qwest files its ARMIS 43-08 data annually on April 1st.  Under the provisions of the Settlement, Qwest could seek non-impairment a few weeks prior to a new filing using the data filed the prior year.  Staff opposes the use of stale data. 

241. Staff raises concern that Section VI.E.2.c of the Settlement makes a vague reference to a “similar platform product.”   Staff supports providing specificity around what Qwest is required to provide in future filings so there is transparency in the data for consideration of future wire center non-impairment designations.

242. Section VI.E.2.b references a non-exclusive list of minimum information that Qwest will provide in their filing. If any additional information is relied upon to support a wire center non-impairment designation, the Settlement does not specify that Qwest will provide all data that they relied upon. Staff believes it is important that Qwest, in each of its filings, provide all data relied upon.

243. Staff raised concerns about when the 30-day period for review would begin for the proceeding contemplated.  Ms. Notarianni continues to support Staff’s proposed procedure in the underlying proceeding that was generally referenced, but did point out that the procedure in the Settlement would cause that review cycle to potentially be less than 30 days.

244. The ability of Staff and the OCC to obtain information to support Qwest’s filing is uncertain.  Aside from the proposed confidentiality process, discovery would be governed by future proceedings.  Further, Staff may utilize audit powers to obtain data.  In any event, the time to obtain this information is uncertain.

245. Staff is not clear as to the nature of relief in subsequent proceedings.  Reference is made both to a Commission order as well as a tariff-like filing that would go into effect by operation of law.  Staff is also concerned that any finding of non-impairment should be effective as to all CLECs at the same time.

246. Staff raises concerns regarding the $25.00 non-recurring charge in the Settlement Agreement.  Understanding that the parties compromised for settlement, there is no cost study to support the settled rate.  Staff submits there is not adequate information in the record to support any specific amount.  Therefore, Staff would only support adoption of a nominal charge in absence of proper support.

247. The Settlement includes a non-recurring charge for the conversion from a UNE to a special access circuit or a private line.  Ms. Notarianni understands that Qwest must change the circuit from a UNE circuit to a special access circuit for billing purposes, for maintenance and repair, to meet FCC guidelines, and for accounting purposes.  While it is appropriate to determine just and reasonable rates, she does not believe it appropriate that the costs of this conversion be recovered from CLECs. However, she was aware of analogous rates that may justify imposition of a rate as high as $20.

248. Even if specific concerns addressed by Staff were resolved, Staff still would not support approval of the Settlement because the Settlement would still only apply to the Settling Parties.  Staff contends that this docket should be used as a docket to set out the rules or terms governing how the Commission will designate impaired wire centers for all of the CLECs in Colorado.  To do otherwise would be inconsistent with the Commission’s obligations tasked by the FCC and contrary to the public interest.

249. Comparing the Settlement with Qwest’s Negotiations Template Agreement (Exhibit E), Ms. Notarianni confirmed disparate treatment.  In Exhibit E, Denver Southeast is listed as a Tier 1 wire center.  In the Settlement, that wire center is designated as a Tier 2 wire center.  The Northglenn wire center in Exhibit E is listed as Tier 1 while it is a Tier 2 in the Settlement.

250. The Settlement binds the parties to specified procedures.  However, it does not purport to bind the Commission or non settling parties to those procedures. Staff is concerned that the Settlement will practicably become the default procedure for all CLECs, in contravention of the Commission’s intent in opening this docket, because CLECs will intervene in the existing proceeding rather than having had the decision made in advance.

4. Overall Considerations

251. The CLEC Settling Parties contend that approval of the Settlement is in the public interest because it resolves litigated issues and disputes.  The parties pursued their settlement in the context of this proceeding due to practical considerations.  Were individual CLECs to pursue ICA amendments consistent with the Settlement in their respective interconnection dockets, it would at least be challenging to manage the complexities of accessing confidential information of multiple providers that may not be a party to the subject docket.  The Settlement results in a process that the Settling Parties believe to be workable and provides for a Commission determination and approval of non-impaired wire centers.

252. Staff contends that approval of the Settlement is not in the public’s best interest because it only applies to the Settling Parties and will lead to additional controversy and litigation.  Approval will result in different ICAs with varying terms.

253. Section VI.B addresses future proceedings.  While the parties contemplate binding only the Settling Parties, Mr. Denney understands that the Settlement requires Qwest to use the Settlement methodology in future proceedings applicable to non-signators of the Settlement.  However, approval of the Settlement does not affect the rights of non-signatories to the Settlement in such proceedings.  Mr. Denney testified that Qwest has already filed an application that is currently pending before this Commission to find additional wire centers to be non-impaired.  

254. Staff believes it is important for the Commission to establish a methodology applicable to all CLECs to determine impairment of wire centers, counting in the wire centers, and defining procedures for the filing of additional wire centers.  Staff also addressed the appropriate non-recurring charge for transitioning from non-impaired circuits or UNEs to special access circuits.  Staff supports adoption of one methodology applicable to all CLECs as contemplated in the scope of the docket and that such an outcome is consistent with the FCC’s intent and the TRRO.

255. Staff is also concerned that if the non-impairment designation is the subject of negotiation, Qwest will be able to initiate bona fide requests with CLECs to modify their ICAs.  Multiple proceedings of this nature would likely end up with more than one set of wire center non-impairment rules applying to different CLECs.  Of course, including non-impairment in a negotiated agreement opens up the issue to future modification and debate.

256. In light of the stated purpose of the docket and prior statements in the docket, Staff does not believe that approval of the Settlement is appropriate.  Therefore, Staff believes the Settlement should be rejected.

257. Staff joins in Qwest’s earlier statement in this docket about the “need to expedite resolution of these issues” and description of “the type of binding adjudicatory proceeding the Commission should conduct to ensure that the regulatory framework established by the TRRO is implemented expeditiously and with clarity."  Transcript II at 67:12-17.  

258. In light of the express purpose of this proceeding, Ms. Notarianni points out that a compromise among the Settling Parties does not further the Commission’s interest and purpose herein.  Approval of the Settlement, without knowledge of the tradeoffs derived, results in a private list of non-impaired wire centers that will lead to confusion and potential duplication of the result as applied to different CLECs.

5. Cbeyond

259. Cbeyond purchases channelized DS1s with no subrate capability from Qwest to provide service to customers. 

260. Cbeyond disputes that the Settlement is nonbinding upon non-signators.  To the contrary, Cbeyond contends that approval of the Settlement imposes an immediate financial liability. Higher rates will be accrued as if Qwest was charging special access rates in any wire center that they claim to be unimpaired.  Mr. Darnell contends this eventuality would occur without regard to any Commission findings that the Settlement’s non-impairment decision and methodology contained in that decision is legal.

261. In further testimony, it was clear that Mr. Darnell was speculating as to future litigation over negotiated non-impaired wire centers where there has been no determination of non-impairment.  He believes that Qwest will seek to charge Cbeyond for facilities outside of its ICA with Qwest. He anticipates that Qwest will claim a special access rate should apply to wire centers in the Settlement because it is an unimpaired wire center. Every order placed for service at a disputed wire center would require burdensome litigation until Cbeyond’s resources are exhausted or they leave the market.  Upon presentation of such a claim, Cbeyond will accrue the special access charges without regard to whether Qwest is billing UNE rates.  The result would be an increase in retail rates or denial of service to customers in the disputed wire center.

262. On cross examination, Mr. Darnell could not point to any language in the Settlement upon which his concerns were based nor could he identify language allowing Qwest to increase Cbeyond rates.  Mr. Darnell could not identify any language in Exhibit D that would allow Qwest to avoid the ICA if the Settlement is approved.  However, he reiterated his concern that Qwest will cite the language in § 2.8 of Exhibit D  as authority to unilaterally change the list of non-impaired wire centers.

263. Mr. Darnell acknowledged that § 2.8 of its ICA, Exhibit D, addresses ordering of unbundled DS1 or DS3 loops.  However, Mr. Darnell notes that the language of the agreement references a list that will be provided by Qwest.  Because he is concerned that Qwest may unilaterally attempt to change that list of wire centers outside of the agreement, Qwest will try to impose the Settlement upon non-signatories to the Settlement.  He notes that this would not be appropriate because the non-impairment thresholds in the agreement differ from those in the Settlement. 

264. Ms. Notarianni noted inferences of dispute as to the list of non-impaired wire centers and properly points out that there are no wire centers in Colorado that the Commission has found to be non-impaired.  Further, there is no basis upon which any carrier should believe themselves to make any unilateral finding on behalf of, or in place of, the Commission.  

265. Mr. Darnell also acknowledged that § 2.8.3 of the agreement addresses how Qwest will declare additional non-impaired wire centers. 

266. On cross examination, Mr. Darnell acknowledged that the Cbeyond ICA with Qwest does not prohibit Cbeyond from contesting non-impairment designations sought in accordance with the Settlement.  Further, he acknowledged that Cbeyond has already agreed to the dispute resolution process that he described as being subjected to as a result of the Settlement.  See § 2.8.1 of Cbeyond’s ICA, Exhibit D.  However, he maintains his belief that Qwest will breach Cbeyond’s agreement.

267. Mr. Darnell is concerned that the language of the Settlement may infer that the stipulated wire center designations will not only be binding on the CLEC Settling Parties.  If Qwest begins charging special access rates to Cbeyond for circuits, Cbeyond would be negatively affected in its ability to compete for small business customers in Colorado.

268. Mr. Darnell contends that the Settlement may result in discriminatory rates, terms, and conditions between the CLEC Settling Parties versus the non-settling CLECs, such as Cbeyond.

269. Cbeyond contends that various public policy statements have been made by the FCC, the Governor, and the Commission to encourage the deployment of advanced services.  Cbeyond provides advanced services.  Yet, Cbeyond contends that approval of the settlement is detrimental to future expansion of advanced services to customers. 

270. Mr. Darnell acknowledges that the Settlement’s definition of the fiber-based collocator is consistent with his understanding of the definition in the FCC rule.  However, he contends that the FCC rule requires the counting of the fiber-based collocator as of the date a request for the change is made.

271. Mr. Darnell disputes that the Settlement methodology for counting business lines complies with the FCC rules.  He also notes that, despite the agreed upon methodology, the Settling Parties did not follow the methodology in developing the list of non-impaired wire centers.  Thus, he contends that the written methodology will be applied to everyone going forward, even though it was not applied to implement the settlement list of non-impaired wire centers.  Mr. Darnell contends the Settlement is discriminatory on that basis:  CLECs that are not parties to the Settlement were discriminated against because they got no benefit of the bargain that resulted in adoption of a negotiated list of non-impaired wire centers.

272. Ms. Notarianni addressed her concerns in light of Qwest’s negotiations template agreement from Qwest's wholesale website.  An excerpt of a portion of the document was admitted as Exhibit E.  On the second page, the agreement discusses Qwest's non-impaired wire center list for loops and dedicated transport and provides a list of Colorado wire centers that Qwest has deemed to be non-impaired.  The document acts as a practical baseline agreement to start negotiations between Qwest and the CLECs when they enter into their negotiations agreement.  

273. A comparison of the wire centers designated by Qwest as non-impaired differs from the Settlement.

274. Staff believes that Exhibit E illustrates the concerns raised by Cbeyond.  Staff is concerned that Qwest will publish differing lists causing confusion to the CLEC community.  CLECs entering the market rely on Qwest and start from the negotiations template.  Although the intent may not be to bind parties, it may mislead new market entrants and effectively bind them to a Qwest-generated list.  Staff believes they have a duty to eliminate uncertainty and confusion in the marketplace.

275. A key issue for determination is whether parties can negotiate impaired wire center classification.  If the issue is capable of a negotiated resolution, Staff’s argument becomes somewhat the chicken or the egg.  While Staff contends that one methodology should be adopted, multiple standards will surely follow if the issue is the subject of negotiation.  Thus, if we must address multiple standards in the future, the benefit of rejecting the negotiated agreement comprised in the Settlement must be carefully considered.

276. The impairment analysis contemplated by the TRRO is an integral part of the market-opening provisions of § 251(c)(3) of the Act, which requires ILECs to make elements of their networks available on an unbundled basis to new entrants at cost-based rates pursuant to standards set out in § 251(d)(2).  However, an ILEC and telecommunications carrier requesting an ICA can voluntarily enter into an agreement without regard to the standards set forth in subsections (b) and (c) of § 251.  § 252(a)(1).  FCC rules also provide: “[t]o the extent provided in section 252(e)(2)(A) of the Act, a state commission shall have authority to approve an interconnection agreement adopted by negotiation even if the terms of the agreement do not comply with the requirements of this part.” 47 C.F.R. § 51.3.  

277. While Staff questions the wisdom of entering into such a negotiated resolution in absence of understanding the Commission’s impairment determination, the Act’s encouragement and preference for negotiated agreements overcomes Staff’s interest in protecting the parties from themselves.  Because the parties are free to negotiate an agreement that does not comply with the FCC’s implementation of unbundling obligations, the ALJ sees no reason that parties are prohibited from negotiating a private classification for purposes of their ICA, subject to § 252(e)(2)(A).

278. Section VI of the Settlement contemplates a partially negotiated agreement of the parties that attempts to bind this Commission into a new type of proceeding combining an adjudicated application filing within a negotiated ICA process.  In such proceeding, the Commission would be bound to apply the current extent of agreement among the parties to classify impairment of additional wire centers without regard to whether such agreement complies with Qwest’s obligations under the Act.  

279. As recognized above, the parties are free to negotiate impairment within the limits set forth in the Act.  If the parties agree to amend their agreement over time, they submit the amendment to the Commission for approval under the Act.  There is no need for the complex procedures contemplated by the parties.  

280. If parties to an ICA do not agree to an amendment, the ICA or the Act may provide alternate remedies such as arbitration, adoption of a new ICA, or adoption of the SGAT.  However, the Settlement attempts to bind the Commission into a process to approve impairment classification changes that may or may not be agreed to by the parties.  The Settlement provides more than mere enforcement or dispute resolution.  It proposes to expand the scope of the ICA.  

281. One cannot consider how the Settlement will affect existing ICA provisions or future proceedings because no existing ICA is a part of the record.  Therefore, those provisions regarding disputed requests to amend the impairment classification of wire centers will not be considered further herein.  Such provisions within Section VI of the Settlement are not approved in this proceeding, but may be approved where the context of the agreement can be considered.

282. The attempt to impose future proceedings is unworkable and confusing because different standards and procedures apply to the types of proceedings for each ICA that is contemplated to be consolidated.  The standard for Commission approval of a negotiated ICA is set forth in § 252(e)(2)(A) of the Act.  The standard for Commission approval of an arbitrated agreement is set forth in § 252(e)(2)(B) of the Act.  The Commission’s rules also differ as to the type of proceeding.

283. Based upon the foregoing considerations, it is not consistent with the public interest, convenience, and necessity to privatize the Commission to play the contemplated role in developing negotiated ICA amendments. There is no demonstrated benefit to effectively implementing a private forum for the Commission to impose amendments to a negotiated agreement.  

284. Those aspects of Section VI of the Settlement calling for a direct proceeding before the Commission to change the impairment classification of a Qwest wire center are rejected. Rather, those terms addressing such requests shall be limited among the parties in the context of the ICA.  All references to a direct Commission proceeding to change the impairment classification of a Qwest wire center shall be construed within the context of the ICA.  Illustratively, Qwest agrees not to request a CLEC Settling Party to amend their ICA to add additional Non-Impaired Wire Centers until after the 2007 ARMIS filing (using December 2006 line count data).  See paragraph VI.A.3.  

285. Attachments B, C, and D to the Settlement are rejected to the extent inconsistent with this Recommended Decision.

286. Attachment E to the Settlement, and all provisions in the Settlement related thereto, are rejected for those reasons addressed as to the merits in the underlying proceeding.  This does not negate the parties’ ability to negotiate confidentiality agreements as part of the ICA; however, the request for Commission issuance of a standing order is denied.

287. By approval of providing information to a CLEC Settling Party pursuant to the Stipulation, the Commission is making no finding as to the appropriateness of disclosure or the applicability of confidentiality protections. 

288. No specific finding is made to interpret reference to “other similar platform offerings” in Section V.A.4.  The term was understood and agreed among the Settling Parties While the phrase is ambiguous, it does not cause sufficient concern to reject the provision in the context of this agreement.  If adopted into ICA amendments, the phrase is subject to Commission interpretation as necessary in the future.
289. Based upon a review of the Settlement, the ALJ finds that the remaining terms of the Settlement reflect a just and reasonable resolution of the disputed issues among the Settling Parties.  To the extent not otherwise inconsistent with this Recommended Decision regarding the Settlement, it should be, and will be, accepted.  

IV. ORDER
A. The Commission Orders That:  

1. The Motion for Leave to File Statement of Position in Excess of Thirty Pages filed by Qwest Corporation (Qwest) on May 14, 2007, is granted.

2. The impairment classifications for the following Qwest wire centers are as follows:

	wire center
	CLLI(8)
	UNE Transport Non-Impairment Tier
	“non-impaired” with respect to DS1 and/or DS3 UNE loops

	Boulder
	BLDRCOMA
	T1
	

	Capitol Hill
	DNVRCOCH
	T1
	

	Colorado Springs 
	CLCPCOMA
	T1
	

	Curtis Park
	DNVRCOCP
	T1
	

	Denver East
	DNVRCOEA
	T1
	

	Denver Main
	DNVRCOMA
	T1
	DS3

	Denver Southeast
	DNVRCOSE
	T2
	

	Dry Creek
	DNVRCODC
	T1
	DS3

	Pikeview
	CLSPCOPV
	T1
	

	Sullivan
	DNVRCOSL
	T1
	

	Aberdeen
	ENWDCOAB
	T2
	

	Arvada
	ARVDCOMA
	T2
	

	Aurora
	AURRCOMA
	T2
	

	Denver South
	DNVRCOSO
	T2
	

	Lakewood
	LKWDCOMA
	T2
	

	Northglenn
	NGLNCOMA
	T1
	


3. Qwest’s methodology applied in this proceeding to demonstrate the number of fiber-based collocators, modified to be consistent with this Recommended Decision regarding CLEC-to-CLEC connections, is accepted and approved.  Qwest shall conduct and document physical verification to support future impairment determinations.

4. The Federal Communications Commission’s (FCC) Automated Reporting Management Information System (ARMIS) 43-08 report shall be the best evidence as to included line counts from April 1st through December 31st of the calendar year during which the ARMIS 43-08 report is filed with the FCC.  

5. For this initial impairment classification, the Colorado Springs Main and Denver East wire centers are found to have met the criteria as of March 15, 2005 for non-impairment for DS3 loops based upon 2004 ARMIS data. 

6. Business lines tallied to determine impairment pursuant to 47 C.F.R. § 51.5 shall be calculated in accordance with this Recommended Decision.  Business line tallies at the wire center level will be adjusted by the voice-grade equivalent applied to capacity (i.e., used and unused).  Qwest’s methodology for identifying residential UNE-Platform (UNE-P) lines through the white pages database will be adopted to calculate the number of business UNE-P lines to determine impairment.  The unbundled network element (UNE) loop component of the business line tally at the wire center level shall be modified to exclude residential and non-switched lines.  The loop component of an Enhanced Extended Loop shall be treated the same as a UNE loop for purposes of impairment and to determine the wire center for which the loop is tallied.
7. The proposed non-recurring charge associated with product changes in response to changes in the impairment classification of wire centers will not be approved.
8. Within 30 days after Qwest’s records reflect fiber-based collocations within one connection of meeting criteria to change impairment classification, or 5,000 business lines of meeting criteria to change impairment classification, a notification must be provided to all active competitive local exchange carriers (CLECs) (i.e., through Qwest’s Change Management Process), Staff of the Colorado Public Utilities Commission (Staff), and the Colorado Office of Consumer Counsel.  A copy of all such notices must be filed in support of any subsequent impairment proceeding for an affected wire center.

9. No unique procedures will be adopted at this time for the processing of future requests for impairment determinations.
10. In accordance with § 40-3-104, C.R.S., Qwest shall amend its tariffs on file with this Commission within 30 days of the effective date of this Recommended Decision consistent with this Decision (i.e., to show all changes in tariff rates, tolls, rentals, charges, and classifications collected or enforced).

11. In order to maintain compliance with 47 U.S.C. § 252(f)(1), Qwest shall amend its statement of the terms and conditions generally offered within Colorado to be consistent with this Recommended Decision within 30 days of the effective date of this Recommended Decision.

12. No CLEC can reasonably self-certify that it is entitled to unbundled access to particular network elements in wire centers found by this Commission to be non-impaired under the FCC criteria.  Qwest will no longer be required to provision circuits to a CLEC from a non-impaired wire center pursuant to its wholesale tariff in effect despite a CLEC’s self-certification in accordance with the Triennial Review Remand Order. 
13. The Notice of Joint Filing and Motion for Order Approving Settlement Agreement filed June 22, 2007, is denied as moot.

14. The Motion for Leave to File Statement of Position in Excess of Thirty Pages filed by Qwest on September 24, 2007, is granted.  

15. The record in this proceeding is bifurcated for consideration of the Notice of Joint Filing and Amended Motion for Order Approving Settlement Agreement filed June 27, 2007.  Such motion is decided based upon the motion, the motion for enlargement of time (filed July 6, 2007); responses filed to the motion (filed July 20, 2007); Decision Nos. R07-0585-I and R07-0638-I; the evidentiary hearing held on August 21 and 22, 2008; statements of position regarding the joint motion (filed September 24, 2007); and filings regarding supplemental authority (filed August 2, 2008 and August 16, 2008).  Eschelon Telecom of Colorado, Inc.’s Motion for Reconsideration of, and Modification to, the Schedule, filed August 27, 2007, addresses procedural matters affecting the underlying proceedings as well as the joint motion.  Accordingly, the motion and Decision No. R07-0725-I will be considered in both portions of the record.

16. The Notice of Joint Filing and Amended Motion for Order Approving Settlement Agreement filed June 27, 2007, is granted in part.  The Multi-State Settlement Agreement Regarding Wire Center Designations and Related Issues, a copy of which is attached hereto as Appendix A, is incorporated by reference.  Portions of Section VI of the agreement (beginning at page 8 of 18) are rejected consistent with this Recommended Decision.  To the extent not otherwise inconsistent with this Recommended Decision regarding the Settlement, the remainder of the agreement is approved.  However, to be effective, such agreement must be reflected in an amendment to the Interconnection Agreements of the parties thereto.  To the extent not otherwise inconsistent with this Recommended Decision, Appendix A is made an Order of the Commission as if fully set forth herein.   

17. Highly Confidential portions of this Recommended Decision remain subject to the protections provided by Decision No. R06-0406-I and shall be stricken from any publicly-available version of this Recommended Decision.

18. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

19. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

20. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� In re Unbundled Access to Network Elements, FCC 04-290, WC Docket No. 04-313 and CC Docket No. 01-338, Order on Remand, rel. Feb. 4, 2005.


� 47 Code of Federal Regulations (C.F.R.) § 51.5 defines a "business line" as: "an incumbent LEC-owned switched access line used to serve a business customer, whether by the incumbent LEC itself or by a competitive LEC that leases the line from the incumbent LEC."


� 47 C.F.R. § 51.5 defines a "fiber-based collocator" as: "any carrier, unaffiliated with the incumbent LEC, that maintains a collocation arrangement in an incumbent LEC wire center, with active electrical power supply, and operates a fiber-optic cable or comparable transmission facility that (1) Terminates at a collocation arrangement within the wire center; (2) Leaves the incumbent LEC wire center premises; and (3) Is owned by a party other than the incumbent LEC or any affiliate of the incumbent LEC, except as set forth in this paragraph.”


� Illustratively, a DS1 loop might be used to serve a midsize business and a DS3 loop might be used to serve an enterprise customer.  Hearing Exhibit 19 at 181-182.  DS1 and DS3 loops are generally referred to as high capacity loops.  A DS1 loop is a digital local loop having a total digital signal speed of 1.544 megabytes per second. DS1 loops include, but are not limited to, two-wire and four-wire copper loops capable of providing high-bit rate digital subscriber line services, including T1 services.  A DS3 loop is a digital local loop having a total digital signal speed of 44.736 megabytes per second.


� In the Matter of Review of Unbundled Access to Network Elements, Review of Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, Order on Remand, CC Docket No. 01-338, WC Docket No. 04-313, 20 FCC Rcd 2533, (2004) (“TRRO”) ¶ 66.  The Tier status determines the availability of DS1, DS3 and Dark Fiber UNE transport.  DS1 UNE transport is not available between Tier 1 wire centers.  DS3 and Dark Fiber UNE transport is not available between wire centers designated as Tier 1 and/or Tier 2.  Line counts can also play a role in determining the Tier status of a wire center and did so for most of the wire centers on Qwest’s list for Colorado.  Offices with more than 38,000 switch business lines are classified as Tier 1 and offices with between 24,000 and 38,000 business lines are classified as Tier 2.


� ARMIS data contains the number of Qwest retail business lines.  ARMIS data is not reported at a wire center level; rather, it is reported at a statewide level.  Hearing Exhibit 19 at 135.  Hearing Exhibit 19 at 79.  ARMIS data would not include CLEC UNE-P lines or loops.  Hearing Exhibit 19 at 137.  


� Ms. Torrence describes this process in more detail at pp. 11-15 of her Direct Testimony, Hearing Exhibit 2.  Qwest’s methodology excluded dark fiber and fixed wireless providers as fiber-based collocators. Torrence at 9-10.


� Duncan v. Walker, 533 U.S. 167, 174, 121 S.Ct. 2120,2 125 (2001)("It is our duty 'to give effect, if possible, to every clause and word of a statute. . . . As early as in Bacon's Abridgment, sect. 2, it was said that 'a statute ought, upon the whole, to be so construed that, if it can be prevented, no clause, sentence, or word shall be superfluous, void, or insignificant.' . . . We are thus 'reluctan[t] to treat statutory terms as surplusage" in any setting."')(citing to United States v. Menasche, 348 U.S. 528, 538-539, 75 S.Ct. 513, 99 L.Ed. 615 (1955) (quoting Montclair v. Rarnsdell, 107 U.S. 147, 152, 2 S.Ct. 391,27 L.Ed. 431 (1883)); see also Williams v. Taylor, 529 U.S. 362,404, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000) (describing this rule as a "cardinal principle of statutory construction”); Market Co. v. Hoffman, 101 U.S. 112, 115 ,25 L.Ed. 782 (1879); see also Rafzlaf v. United States, 510 U.S. 135, 140, 114 S.Ct. 655, 126 L.Ed.2d 615 (1994)).


� Nat 'l Assoc. of Home Builders v. Defenders of Wildlife, 127 S.Ct. 2518, 2534 (2007)("It is a fundamental canon of statutory construction that the words of a statute must be read in their context and with a view to their place in the overall statutory scheme.")(quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 132 and Davis v. Michigan Dept. of Treasury, 489 U.S. 803, 809, 109 S.Ct. 1500, 103 L.Ed.2d 891 (1989)); see also Kunz v. United Security Bank, 489 F.3d 1072, 1077 (10th Cir. 2007).


� U.S. v. Ron Pair Enterprises, Inc., 489 U.S. 235, 242 (1989)("The plain meaning of legislation should be conclusive, except in the 'rare cases [in which] the literal application of a statute will produce a result demonstrably at odds with the intentions of its drafters."' (citing Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 571, 102 S.Ct. 3245, 3250, 73 L.Ed.2d 973 (1982)).


� In the Matter of Unbundled Access to Network Elements; Review of the Section 2.51 Unbundling Obligations of Incumbent Local Exchange Carriers, WC Docket No. 04-313 and CC Docket No. 01-338, Order on Remand, FCC 04-290 (released February 4, 2005) ("TRRO"), 1161.


� TRRO, ¶ 105.


� TRRO, ¶ 100, fn 290 (Describing fiber-based collocation information as "readily identifiable" because such data is in the possession of the ILECs both in general data and in "billing records.").


� TRRO, ¶ 105.


� ARMIS data is not reported at a wire center level; rather, it is reported at a statewide level.  Hearing Exhibit 19 at 135.  ARMIS data contains the number of Qwest retail business lines.  Hearing Exhibit 19 at 79.  ARMIS data would not include CLEC UNE-P lines or loops.  Hearing Exhibit 19 at 137.  


� Notably, through this section, CLECs are not waiving their right to self certify under the TRRO.  Rather, this proceeding is resulting in a finding that a CLEC cannot reasonably self certify an order in a wire center that the Commission classifies as non-impaired under FCC criteria.


� This general process is regularly utilized in transportation matters before the Commission.
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