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I. statement  
1. On October 31, 2007, Public Service Company of Colorado (Public Service or Applicant) filed a Verified Application for a Certificate of Public Convenience and Necessity with Specific Findings with Respect to Electromagnetic Fields and Noise (Application).  With the Application, Public Service filed the direct testimony and exhibits of five witnesses.  This filing commenced this proceeding.  

2. On November 1, 2007, the Commission issued a Notice of Application Filed.  Numerous parties timely filed notices of intervention by right or requests to intervene by permission.  

3. On December 5, 2007, the Commission received a letter from Jay W. Pierce, Principal Planner for the City of Aurora (Aurora).  That correspondence outlines a number of concerns which Aurora apparently has with respect to the proposed Pawnee - Smoky Hill 345kV transmission project (Project) which is the subject of this proceeding.  By Decision No. R08-0033-I, the Administrative Law Judge (ALJ) granted Aurora an opportunity to file, on or before January 17, 2008, a request to intervene out of time.  A review of the Commission's file in this matter reveals that Aurora did not file a request to intervene out of time.  Accordingly, the December 5, 2007 correspondence will be part of the record in this proceeding.  In rendering its decision in this matter, the Commission will consider this letter as it considers other such correspondence.  

4. The Commission assigned this matter to an ALJ but determined that it will issue an initial decision in this matter.  Decision No. C07-1097.  

5. On January 15, 2008, Trans-Elect Development Company, LLC (Trans-Elect) and the Wyoming Infrastructure Authority (WIA) filed a Partially Unopposed Motion for Leave to Intervene Out of Time and Motion to Reduce Response Time.  The Motion to Reduce Response Time was granted by Decision No. R08-0055-I.  At the prehearing conference held on January 22, 2008, no party objected to the late interventions of Trans-Elect and WIA.  The Motion for Leave to Intervene Out of Time states good cause, and the ALJ orally granted that motion at the January 22, 2008 prehearing conference.  This Order memorializes that ruling.  

6. The following intervened of right or were granted permission to intervene:  the Colorado Office of Consumer Counsel; Ms. Leslie Glustrom; Interwest Energy Alliance; Trans-Elect; Tri-State Generation and Transmission Association, Inc.; WIA; and Western Resource Advocates.  Collectively, these are the Intervenors.  The Parties in this matter are Applicant and the Intervenors.  

7. Until December 18, 2007, Commissioner Tarpey was a member of the board of WIA.  At the prehearing conference, the ALJ apprised the Parties of this fact and disclosed that, on January 2, 2008, Commissioner Tarpey stated that he did not discuss the instant Application while on the board of WIA, although he did engage in some general policy discussions before the application was filed.  After this disclosure, the ALJ polled each Intervenor as to whether the Intervenor objected to Commissioner Tarpey's participation in this proceeding; and each Intervenor stated that she or it had no objection.  

8. By Decision No. R08-0033-I, the ALJ scheduled a prehearing conference in this matter for January 22, 2008.  All Parties were present and participated actively in the scheduled prehearing conference.  

A.
Bifurcation.  

9. The issue of timing and bifurcation was discussed at the prehearing conference.  This issue arises because Applicant seeks both a Certificate of Public Convenience and Necessity (CPCN) for a transmission line and Commission findings relating to electromagnetic fields (EMF) and noise levels projected to occur when that line is operated at 345kV.  

10. Public Service filed the Application for a CPCN pursuant to § 40-2-126(2)(b), C.R.S.
  With respect such an application, § 40-2-126(4), C.R.S., provides:  "If the Commission does not issue a final order within [180] days after the application is filed, the application shall be deemed approved."  If a CPCN were the only relief sought, the procedural time frames, including the date for the Commission decision, would be clear.  

11. The time frame question is muddied, however, by Public Service's request that:
in granting the CPCN, the Commission make specific findings as to the reasonableness of the noise and EMF levels that the Company projects will result from the operation of the Pawnee - Smoky Hill Project  

at 345kV.  Application at ¶ 16 (emphasis supplied).  As the Application indicates and as Public Service stated at the prehearing conference, Applicant requests the reasonableness findings in order to avail itself of the protections afforded by § 25-12-103(12), C.R.S. (as to noise levels), and to protect itself against potential legal action based on EMF levels which occur when the transmission line is operated at 345kV.  

12. Relying principally on Rules 4 Code of Colorado Regulations (CCR) 723-3-3102(b) and 723-3-3102(c), Public Service argued that the requested reasonableness findings and the findings necessary to support granting a CPCN are inextricably intertwined because the design of the line (e.g., pole height and design, type of conductor, width of right-of-way) impacts both noise and EMF levels.
  Applicant asserted that the reasonableness findings must be made before it will proceed with the transmission line.
  Finally, Public Service observed that, in previous transmission dockets, the Commission usually has made the reasonableness findings in the same decision as the CPCN findings.  Notably, Public Service did not argue that the requested reasonableness findings are prerequisites to the Commission's granting a CPCN in this case.  

13. The Intervenors which took a position on the issue (and not all did) agreed with Public Service.  No Intervenor took the position that the findings on reasonableness of projected noise and EMF levels should be heard or decided separately from the CPCN.
  

14. After consideration of the arguments presented and of the applicable statutes and rules, the ALJ finds that the portion of the Application seeking reasonableness determinations as to projected noise and EMF levels falls within § 40-6-109.5, C.R.S., and not § 40-2-126(4), C.R.S.  Thus, the Commission decision on the Application could be bifurcated.  

15. First, § 40-2-126(4), C.R.S., applies only to "any application for a certificate of public convenience and necessity for the construction or expansion of transmission facilities pursuant to" § 40-2-126(2)(b), C.R.S.  By its terms, this statutory provision does not apply to any other type of application, including an application for reasonableness findings.  Thus, an application for reasonableness findings must be governed by, and decided within the time frames established in, § 40-6-109.5, C.R.S., as that is the statutory provision which governs applications generically.  

Second, Rule 4 CCR 723-3-3102(b)(IX) requires an applicant for a CPCN to provide information to the Commission on prudent avoidance, which addresses EMF levels.  Rule 4 CCR 723-3-3102(c) requires the applicant for a CPCN for transmission to provide information pertaining to cost-effective noise mitigation.  The Commission uses the provided data and studies to determine whether the requested CPCN will be granted and construction authorized (i.e., meets the following standard:  whether the present or future public convenience 

16. and necessity require or will require the requested transmission line).  Authorization for a transmission line under the CPCN standard is distinctly different from, although undeniably related to, findings as to the reasonableness of the levels of noise and EMF projected to occur when the transmission line operates at 345kV.  Public Service cited no Rule or other authority -- and the ALJ is aware of none -- which requires, as a prerequisite to granting a CPCN, a finding as to the reasonableness of either projected noise levels or projected EMF levels (or both) or which requires that the CPCN, noise, and EMF issues be decided in the same decision.  

17. Third, the argument that the Commission usually considers and decides a request for a CPCN for transmission and reasonableness findings on noise and EMF levels in one decision is not persuasive.  This is the first proceeding brought and to be litigated relying on § 40-2-126(4), C.R.S.
  Whatever the Commission's usual practice once may have been, § 40-2-126(4), C.R.S., altered that practice in a fundamental way because an application for a transmission line which meets the requirements of § 40-2-126(2)(b), C.R.S., is deemed approved if the statutory time frame of § 40-2-126(4), C.R.S., is not met; and there is no similar provision in § 40-6-109.5, C.R.S.  

Fourth and finally, as a practical matter, it is important not to apply the new statute inappropriately, which includes both broadening its reach beyond the express language of the statute and using the § 40-2-126(4), C.R.S., time frame to truncate Commission consideration of issues or matters not covered by that statutory provision (i.e., the requested reasonableness findings).  Compared to the April 28, 2008 decision date under § 40-2-126(4), C.R.S., applying § 40-6-109.5(1), C.R.S., could provide the Commission with a longer time period within which 

18. to reach a decision on the reasonableness issues.
  Depriving the Commission of the time it requires to make a careful and reasoned decision on complex issues is inconsistent with the public interest and the Commission's responsibilities.  

19. Thus, the ALJ concludes that it would be legally permissible for the Commission to bifurcate its consideration of the Application and to issue two decisions in this matter:  one concerning the CPCN (presumably to be issued within the time frame established in § 40-2-126(4), C.R.S.) and one concerning the reasonableness of the noise and EMF levels projected to occur when the line is operated at 345kV (to be issued within the time frame established in § 40-6-109.5, C.R.S.).  

20. The question then becomes whether a given proceeding should be bifurcated.
  This is a question to be answered on a case-by-case basis.  

In this case, the ALJ determines that neither two separate hearings nor two separate Commission initial decisions are necessary.
  She reaches this conclusion relying heavily on the Parties' representations that the procedural schedule (discussed below) allows sufficient time for the presentation of testimony on the reasonableness issues within the 180 days permitted by § 40-2-126(4), C.R.S.  The ALJ does not find persuasive, and therefore does not 

21. rely upon, Public Service's argument that the issues are inextricably intertwined and must be heard and decided together.  

B.
Procedural Schedule, Hearing Dates, Transcript, and Related Matters.  

22. At the prehearing conference, the Parties agreed to, and the ALJ finds acceptable, the following procedural schedule:  (a) on or before February 4, 2008, each intervenor will file its answer testimony and exhibits; (b) on or before February 19, 2008, Applicant will file its rebuttal testimony and exhibits; (c) on or before February 19, 2008, each intervenor will file cross-answer testimony and exhibits;
 (d) on or before February 20, 2008, the Parties will file any stipulation reached; (e) on or before February 22, 2008, each party will file its corrected testimony and exhibits; (f) on or before February 22, 2008, each party will file its prehearing motions;
 (g) on or before February 22, 2008, Public Service will file, on behalf of all Parties, an agreed-upon order of witnesses and estimates of cross-examination for all Parties; (h) hearing will be held on February 27 through 29, 2008; and (i) on or before March 14, 2008, each party will file its post-hearing statement of position, to which no response will be permitted.  

23. This procedural schedule will permit a Commission decision in this matter on or before April 28, 2008.  In addition, this procedural schedule will accommodate Commission consideration of a number of pending dockets pertaining to Public Service, as discussed in the Motion for Approval of Proposed Procedural Dates filed in this and other proceedings on January 18, 2008.  

24. No final prehearing conference will be scheduled at this time.  If a party wishes a final prehearing conference, that party may file an appropriate motion.  

25. The Parties and their witnesses will provide the decision number when referring to a Commission decision.  

26. The Parties and their witnesses will refer to a statute by its Colorado Revised Statutes designation and not by reference to a Senate Bill number or a House Bill number.  

27. Parties will provide directly to the ALJ a copy of any stipulation filed in this matter.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

28. A party which files a prehearing motion in this case will provide directly to the ALJ a copy of that motion.  A party which files a response to a prehearing motion in this case will provide directly to the ALJ a copy of that response.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

29. Public Service will order a daily transcript of the evidentiary hearing.  

C.
Discovery
30. Except as modified by this Order, the procedures and time frames contained in Rule 4 CCR 723-1-1405 will govern discovery in this matter.  

31. With respect to direct testimony and exhibits:  response time to discovery will be seven calendar days, and the last day to serve discovery on direct testimony and exhibits will be close of business on February 4, 2008.  

32. With respect to answer testimony and exhibits:  response time to discovery will be five calendar days, and the last day to serve discovery on answer testimony and exhibits will be close of business on February 19, 2008.  

33. With respect to rebuttal testimony and exhibits:  for discovery served on or before February 21, 2008, response will be due February 25, 2008; and for discovery served after close of business on February 21, 2008 and by noon on February 22, 2008, response will be due noon on February 26, 2008.  No discovery may be served after noon on February 22, 2008.  

34. With respect to cross-answer testimony and exhibits:  for discovery served on or before February 21, 2008, response will be due February 25, 2008; for discovery served after close of business on February 21, 2008 and by noon on February 22, 2008, response will be due noon on February 26, 2008.  No discovery may be served after noon on February 22, 2008.  

35. Discovery requests served after 5 p.m. MT will be deemed served on the next business day.
36. Except in testimony or as necessary to support a motion, discovery requests and responses to discovery will not be filed with the Commission.  Motions pertaining to discovery issues are not subject to ¶ 22, supra, and may be filed at any time; responses will be made in writing unless otherwise ordered; and, if necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion is filed.
37. A party which files a motion related to discovery or a response to such a motion will provide a copy of its filing directly to the ALJ at the time the filing is made.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.
D.
Service, Filing, and Formatting
38. Service, filing, and formatting of testimony and exhibits.  The Parties will serve answer testimony and exhibits, rebuttal testimony and exhibits, cross-answer testimony and exhibits, and corrected testimony and exhibits by electronic means, with no hard copies except as discussed here.  The copies of the testimony and exhibits served electronically will be scanned in such a way as to ensure that all identifying information (e.g., exhibit numbers and sponsoring witness identification) is clearly shown.  Documents which cannot be delivered electronically will be served by hand delivery no later than the due date.
39. Confidential materials will be treated as provided in Rule 4 CCR 723-1-1100, will not be served by electronic means, and will be served, no later than the due date, by hand delivery in hard copy or by disk or CD-ROM.  

40. Testimony and exhibits will be filed with the Commission in hard copy with an accompanying CD-ROM.  The accompanying CD-ROM will be in a word-searchable format in both the native editable format (e.g., MS Word or Excel) and, if possible, in Adobe Acrobat PDF.  In order to minimize the size and to allow electronic text searches of the PDF files, all PDF files will be generated from the electronic base format but, and only in the event the base document is not available electronically, may be generated as a scanned image.  

41. Because the Commission will issue an initial decision in this matter, each party will file an original and seven copies of its testimony and exhibits.  In addition, the filing party will provide a copy of the testimony and exhibits for the ALJ.  

42. Any party filing confidential material will be ordered to provide a hard copy of the confidential material directly to the ALJ on the date the material is filed with the Commission.  This will not reduce the number of copies to be filed with the Commission.  

43. In testimony, cross-examination, and written submissions, reference to prefiled testimony and exhibits will be to the page number(s) and line number(s) as they appear on the hard copy filed with the Commission.  

44. Service and filing of discovery and responses.  Each party will serve its discovery requests and its responses to discovery on all other Parties.  Service will be by electronic means.  Documents which cannot be delivered electronically will be served by hand delivery no later than the response date.  

45. Confidential materials will be treated as provided in Rule 4 CCR 723-1-1100, will not be served by electronic means, and will be served by hand-delivery no later than the response date.  

46. Except as necessary to support a motion or except in testimony and exhibits, discovery requests and responses to discovery are not to be filed with the Commission.  

47. Filing and formatting of statements of position.  Statements of position will be filed with the Commission in hard copy with an accompanying CD-ROM.  The accompanying CD-ROM will be in a word-searchable format in both the native editable format (e.g., MS Word or Excel) and, if possible, in Adobe Acrobat PDF.  In order to minimize the size and to allow electronic text searches of the PDF files, all PDF files will be generated from the electronic base format but, and only in the event the base document is not available electronically, may be generated as a scanned image.  

48. Because the Commission will issue an initial decision in this matter, each party will file an original and seven copies of its statement of position.  In addition, the filing party will provide a copy for the ALJ.  

E.
Additional Information to be Filed by Public Service.  

49. The Commission has
specifically request[ed] that the ALJ direct Public Service to provide the Commission with certain additional information concerning its proposed Project.  This information should include:  the expected audible noise data in accordance with the statute (e.g., plus 25 feet) employing reverse phasing throughout the Project, and if the audible noise level does not meet the statutorily established thresholds, information concerning what modifications would be required to meet those thresholds and the cost of any such modifications.  

Decision No. C07-1097 at ¶ 11.  At the prehearing conference, Public Service referred the ALJ to the exhibits which, in Applicant's opinion, meet this filing requirement.  Review of the referenced material reveals that it does not provide the noise data at 25' from the edge of the right-of-way.
  Thus, Public Service will be ordered to provide the noise data at 25' from the edge of the right-of-way when the line is operated at 345kV in wet conditions.  

50. The Commission also required the ALJ to request information concerning modifications required to meet the statutory noise thresholds and the cost of such modifications, in the event the statutory noise threshold was not met at 25' from the edge of the right-of-way when the transmission line is operated at 345kV in wet conditions.  Public Service has directed the ALJ to no data or testimony in its direct testimony and exhibits which provide or address this Commission-requested information.  Accordingly, if the statutory noise thresholds are not met at 25' from the edge of the right-of-way, then Public Service will be ordered to provide the requested modification and cost information.  

51. It appears that Public Service is able to meet the statutory audible noise requirements and to employ prudent avoidance in section 1 of the Project by acquiring new right-of-way.  For the last 15 miles of the Project into Smoky Hill, which seems to be the most densely populated area around the Project, Public Service appears to propose double circuit construction.  For that 15-mile segment, Public Service will be ordered to explain why it appears not to have designed a transmission line which meets the 50dB(A) audible noise level 25 feet from the edge of the right-of-way and which uses reverse phasing to minimize the level of EMF at the edge of the right-of-way.  If this discussion is in the direct testimony filed by Public Service, Applicant will be ordered to provide the testimony reference(s).  

52. Applicant will be ordered to describe the transmission line design options
 which are available to Public Service to meet the statutory audible noise requirements while minimizing EMF.  Applicant will be ordered to provide the incremental or decremental cost associated with each line design option as compared to Public Service's preferred line design option.  

53. Applicant will be ordered to explain why the transmission structures proposed for the Project in this docket differ from those proposed in Docket No. 07A-156E (Midway - Waterton 345kV transmission line).  This question arises because the transmission lines appear to be similar:  both have 210' right-of-way at their narrowest point; the proposed transmission tower heights are essentially the same; and in both cases 2-230kV and 2-345kV lines were modeled.  

54. Applicant will be ordered to file in this docket a copy of the Senate Bill 07-100 Designation of Energy Resource Zones and Transmission Planning Report, dated October 31, 2007, prepared by Public Service.  If this Report is an exhibit to the direct testimony filed by Public Service, Applicant will be ordered to provide the exhibit reference.  

55. Given the short time until the filing of answer testimony and exhibits and to provide Intervenors the benefit of Applicant's responses to the requests for information set out here, Public Service will be ordered to file its responses  to the requests for information on or before January 28, 2008.  

F.
Advisement  
56. The Parties are advised, and are on notice, that the fact that the ALJ discusses the Application in terms of §§ 40-2-126(2)(b) and 40-2-126(4), C.R.S., is not -- and is not intended to be -- either a determination or a preliminary indication that the Application comes within the purview of those statutory provisions.  Whether the proposed transmission line "is necessary to deliver electric power consistent with the timing of the development of beneficial energy resources located in or near" one or more designated energy resource zones, as required by § 40-2-126(2)(b), C.R.S., is a mixed question of fact and law which the Commission will decide based on its reading and interpretation of the statutes, the evidentiary record developed in this proceeding, and the legal arguments presented.  Because the statute does not define "beneficial energy resources," because the Commission has not promulgated a rule which defines this key term, and because this is a case of first impression, the Commission will be interested in a suggested definition of "beneficial energy resources" offered by any party which wishes to offer a suggested definition.  If a party offers a definition, then it should also provide its rationale for the Commission's adopting and applying the suggested definition in this case.  

57. In any event (including a stipulation settling all issues) and with or without a party-suggested definition, it is probable that the Commission will need to address the definition of "beneficial energy resources" in order to decide that portion of the Application which pertains to the CPCN for transmission.  

E.
Service of this Order.  

58. This Order was served on the Parties electronically on January 23, 2008.  In addition, it was served on the Parties in hard copy on that same date.  

II. ORDER  
A. It Is Ordered That:  
1. The Partially Unopposed Motion for Leave to Intervene Out of Time filed by Trans-Elect Development Company, LLC (Trans-Elect), and the Wyoming Infrastructure Authority (WIA) is granted.  

2. Trans-Elect is an intervenor and a party in this matter.  

3. WIA is an intervenor and a party in this matter.  

4. A hearing in this matter is scheduled on the following dates, at the following times, and in the following location:  

DATES:
February 27 through 29, 2008  

TIME:
9:00 a.m. each day  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

5. The following procedural schedule is adopted:  (a) on or before February 4, 2008, each intervenor shall file its answer testimony and exhibits; (b) on or before February 19, 2008, Applicant shall file its rebuttal testimony and exhibits; (c) on or before February 19, 2008, each intervenor shall file cross-answer testimony and exhibits; (d) on or before February 20, 2008, the Parties shall file any stipulation reached; (e) on or before February 22, 2008, each party shall file its corrected testimony and exhibits; (f) on or before February 22, 2008, each party shall file its prehearing motions; (g) on or before February 22, 2008, Public Service Company of Colorado shall file, on behalf of all Parties, an agreed-upon order of witnesses and estimates of cross-examination for all Parties; and (h) on or before March 14, 2008, each party shall file its post-hearing statement of position, to which no response will be permitted.  

6. No final prehearing conference is scheduled at this time.  

7. Cross-answer testimony and exhibits shall address only the answer testimony and exhibits of intervenors.  

8. The Parties and their witnesses shall provide the decision number when referring to a Commission decision.  

9. The Parties and their witnesses shall refer to a statute by its Colorado Revised Statutes designation and not by reference to a Senate Bill number or a House Bill number.  

10. A party which files confidential material shall provide a hard copy of the confidential material directly to the Administrative Law Judge (ALJ) at the time the material is filed with the Commission.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

11. At the time a stipulation is filed with the Commission, the Parties shall provide a copy of the stipulation directly to the ALJ.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

12. A party which files a prehearing motion shall provide a copy of that motion, at the time it is filed, directly to the ALJ.  A party which files a response to a prehearing motion shall provide a copy of that response, at the time it is filed, directly to the ALJ.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

13. Public Service Company of Colorado shall order and shall pay for daily transcript of the evidentiary hearing in this matter.  

14. Except as modified by this Order at ¶¶ I.31-36, above, which paragraphs apply to discovery in this matter, Rule 4 Code of Colorado Regulations 723-1-1405 governs discovery in this proceeding.  

15. A party which files a motion related to discovery shall provide a copy of its filing directly to the ALJ at the time the filing is made.  A party which files a response to a motion related to discovery shall provide a copy of its filing directly to the ALJ at the time the filing is made.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

16. On or before January 28, 2008, Public Service Company of Colorado shall file the additional information as specified in ¶¶ I.49-54, above.  

17. The Parties shall follow the procedures and service requirements described and discussed above in ¶¶ I.38-48.  

18. Parties shall file testimony and exhibits with the Commission in hard copy with an accompanying CD-ROM.  The accompanying CD-ROM shall be in a word-searchable format in both the native editable format (e.g., MS Word or Excel) and, if possible, in Adobe Acrobat PDF.  In order to minimize the size and to allow electronic text searches of the PDF files, all PDF files shall be generated from the electronic base format but, and only in the event the base document is not available electronically, may be generated as a scanned image.  

19. Each party shall file an original and seven copies of its testimony and exhibits.  In addition, the filing party shall provide a copy of the testimony and exhibits for the ALJ.  

20. Statements of position shall be filed with the Commission in hard copy with an accompanying CD-ROM.  The accompanying CD-ROM shall be in a word-searchable format in both the native editable format (e.g., MS Word or Excel) and, if possible, in Adobe Acrobat PDF.  In order to minimize the size and to allow electronic text searches of the PDF files, all PDF files shall be generated from the electronic base format but, and only in the event the base document is not available electronically, may be generated as a scanned image.  

21. Each party shall file an original and seven copies of its statement of position.  In addition, the filing party shall provide a copy for the ALJ.  

22. The Parties shall make the filings described and discussed above.  

23. The Parties are advised as discussed above in ¶¶ I.56 and 57.  

24. This Order is effective immediately.  
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�  Section 40-2-126(2)(b), C.R.S., pertains to "construction or expansion of transmission facilities necessary to deliver electric power consistent with the timing of the development of beneficial energy resources located in or near" one or more designated energy resource zones.  The statute does not define "beneficial energy resources," and the Commission has not promulgated a rule which defines this term.  The fact that the ALJ discusses the Application in terms of §§ 40-2-126(2)(b) and 40-2-126(4), C.R.S., is not -- and is not intended to be -- either a determination or a preliminary indication that the Application comes within the purview of those statutory provisions.  This is a mixed question of fact and law which the Commission will decide based on its reading and interpretation of the statutes, the evidentiary record developed in this proceeding, and the legal arguments presented.  


�  In addition, actions taken to mitigate one may increase the other.  For example, a design which mitigates projected noise levels may increase projected EMF levels and vice versa.  For this reason, noise and EMF levels should be considered together when reasonableness findings are requested.  


�  Public Service stated that it has not yet purchased the necessary right-of-way for the proposed transmission line and that it has not yet begun the siting process with local jurisdictions.  


�  Ms. Glustrom observed that the noise-related issues and the EMF-related issues are complex.  Nonetheless, she believes that a procedural schedule which would result in all findings being made in a decision issued on or before April 28, 2008 would allow sufficient time for the Parties to present their testimony concerning the projected noise and EMF levels and for the Commission to make its decision on those issues.  


�  See note 1, supra, and the advisement, infra.  


�  In this case, the 120 days provided in § 40-6-109.5(1), C.R.S., will expire on or about April 16, 2008.  This is comparable to the April 28, 2008 decision date under § 40-2-126(4), C.R.S.  If the Commission were to extend the time for decision for an additional 90 days, however, then the 210 days would expire on or about July 15, 2008.  This differs considerably from the April 28, 2008 decision date.  


�  There are a number of bifurcation options available.  For example, the entire proceeding, from testimony to hearing to decision, could be bifurcated between the CPCN and the reasonableness findings; the hearing and decision could be bifurcated as described; or only the decision could be bifurcated as described.  Bifurcation of the proceeding for filing testimony and/or for hearing would require a separate procedural schedule.  


�  This is a preliminary decision made for the purposes of scheduling.  The Commission will issue an initial decision in this case and, as to the issue of bifurcation of the Application for decision, is not bound by this Order.  


�  Cross-answer testimony may respond only to the answer testimony of other intervenors.  


�  Response to a prehearing motion may be made orally on the first day of hearing.  


�  The referenced exhibits to Mr. Pearson's direct testimony provide noise data in ten-foot increments.  There are no data provided for audible noise at 25' from the edge of the right-of-way.  These are the data which the Commission has requested.  


�  The options may include the following, provided as examples only and not intended as an exhaustive list:  different tower/conductor configuration design, higher tower, larger conductor.  
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