Before the Public Utilities Commission of the State of Colorado

Decision No. R08-0068-I
Docket No. 07A-211T

R08-0068-IDecision No. R08-0068-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

07A-211TDOCKET NO. 07A-211T
IN THE MATTER OF QWEST CORPORATION'S APPLICATION, PURSUANT TO DECISION NOS. C06-1280 AND C07-0423, REQUESTING THAT THE COMMISSION CONSIDER TESTIMONY AND EVIDENCE TO SET COSTING AND PRICING OF CERTAIN NETWORK ELEMENTS QWEST IS REQUIRED TO PROVIDE PURSUANT TO 47 U.S.C. §§ 251(b) AND (c).
INTERIM order OF
ADMINISTRATIVE LAW JUDGE
G. Harris Adams
defining scope and scheduling 
prehearing conference
Mailed Date:  January 18, 2008
I. STATEMENT

1. By Decision No. C07-0739, the Commission established a procedural schedule to define the scope of this proceeding.

2. On October 5, 2007, the Comments of Joint CLECs regarding Scope of Docket were filed by Eschelon Telecom of Colorado, Inc.; Integra Telecom of Colorado, Inc.; Cbeyond Communications, LLC; Time Warner Telecom of Colorado, LLC; DIECA Communications, Inc.; and McLeodUSA Telecommunications, Inc. (collectively, the Joint CLECs).

3. On October 5, 2007, Staff's Comments regarding Scope of Docket were filed by Staff of the Colorado Public Utilities Commission (Staff).

4. On October 26, 2007, Qwest Corporation's Reply Comments Concerning the Scope of Docket were filed.

5. Qwest Corporation (Qwest) filed the within application to set rates in a generic cost docket pursuant to prior Commission decisions.  Qwest also states that it has applied for the Commission to exercise arbitration authority to set rates for wholesale elements and services that incumbent local exchange carriers are required to provide under §§ 251 (b) and (c) of the Telecommunications Act of 1996 (the Act).

6. Some arguments presented in the scoping comments attempt to address the merits or disposition of issues raised.  Such an attempt is premature.  Therefore, the scope of the proceeding will be addressed and no further consideration is taken at this time.  No ruling is made as to the merits of any issue raised.

7. The Application, the Act, and the Commission decisions giving rise to this proceeding define the initial scope of this proceeding.  However, upon being granted intervenor status in the docket, Staff and the Joint CLECs may reasonably join claims and remedies as to Qwest.  Based upon a review of the scoping comments, it appears that the issues contemplated by all parties are reasonably related to the scope of the application.  However, it could ultimately prove beneficial to consider bifurcated proceedings based upon the presentation of the case.

8. Generally, Qwest will have the burden of proof with respect to the relief as to the Application, including matters within the scope of the Act and prior Commission decisions contemplated to be addressed in this docket.  Qwest will have met that burden of proof if they establish their case by a preponderance of the evidence.  §13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its nonexistence.  Swain v. Colorado Department Revenue, 717 P.2d 507 (Colo. App. 1985).  Applicants have met the burden of proof when the evidence, on the whole and however slightly, tips in their favor.  An intervenor advocating that the Commission adopt its position must meet the same preponderance of the evidence burden of proof.  Decision No. C06-0786 at ¶ 40. 

9. Based upon the comments filed regarding the scope of the within application, it is found that all matters raised are within the scope of the docket; however, the burden of proof will be allocated based on the manner in which an issue is raised in the docket.

10. It is necessary to schedule a public hearing and a hearing on the merits, review the scope of this proceeding, address procedural matters, and address any other matters raised by the parties.  To do so, a prehearing conference will be held.  The provisions of Rule 1409 of the Rules of Practice and Procedure, 4 CCR 723-1 will govern this prehearing conference.  The Administrative Law Judge requests that the parties confer in advance of the prehearing conference to attempt to reach a consensus proposal for a procedural schedule.

II. ORDER

A. It is Ordered That:

1. This docket shall proceed in accordance with the scope adopted by this Order.  

2. A prehearing conference in this docket is scheduled as follows:  

DATE:
January 28, 2008
TIME:
9:00 a.m.

PLACE:
Commission Hearing Room 

1560 Broadway, Suite 250

Denver, Colorado

3. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
_____________________________
Administrative Law Judge
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