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Appearances:

James Thomas Dunphy III, doing business as Leadville’s High Grade Tour Train, pro se; and

Joseph J. Folz, Jr., Esq., New Harmony, Utah, for Intervenor, Deanna R. Cline, doing business as Dee Hive Tours.

I. STATEMENT

1. The captioned application was filed by Applicant, James Thomas Dunphy III, doing business as Leadville’s High Grade Tour Train (Applicant or Mr. Dunphy), on May 25, 2007, and was published in the Colorado Public Utilities Commission’s (Commission) Notice of Applications Filed on June 11, 2007.  

2. On June 11, 2007, Applicant supplemented the application to clarify that question three of the application should be changed from Limited Liability Partnership to a Sole Proprietor/Individual, and question eight of the application should be left blank.

3. As noticed, the application sought an extension of authority as follows:

authorizing an extension of operations under Certificate of Public Convenience and Necessity (CPCN) PUC No. 55751S to include transportation of: 
passengers and their baggage, in call-and-demand limousine service,

between all points within a 5-mile radius of 800 Harrison Avenue, Leadville, Colorado, and between said points, on the one hand, and, on the other hand, the following points: (A) Ski Cooper located in Eagle County, State of Colorado; (B) Copper Mountain Ski Resort located in Summit County, State of Colorado; and (C) all points in Lake County, State of Colorado.  
RESTRICTIONS:  This Certificate is restricted as follows:

(a)
Restricted to providing seasonal transportation service from May 1 through September 30 of each year;  
(b)
Restricted to providing services from 8:00 a.m. to 11:59 p.m. of the same day; and 

(c)
Restricted to the use of motor vehicles with a seating capacity of not less than 7 passengers, including the driver, and not more than 32 passengers, including the driver.
This application also sought to change to current restrictions applicable to the existing sightseeing service: 
(a)
Elimination of current Restriction (a) that reads "Restricted to the use of motor vehicles modified to have an appearance similar to a steam locomotive;"

(b)
Elimination of current Restriction (c) that reads "Restricted to providing services from 9 a.m. and 7 p.m. of the same day;" and

(c)
Elimination of current Restriction (e) that reads "Restricted to the use of motor vehicles with a seating capacity of not less than 7 passengers, including the driver, and not more than 15 passengers, including the driver." 
4. An intervention as a matter of right was timely filed on June 19, 2007 in this proceeding by Dee Hive Tours & Transportation LLC (Dee Hive).  The intervention states: 

Intervenor is a motor common carrier operating pursuant to its Certificate of Public Convenience and necessity PUC Number 19428….The operations proposed by the Applicant would conflict, either in whole or in part, with the authority granted to the Intervenor and were the Commission to grant the Applicant the authority requested by the Application, such approval would result in an adverse impact upon the operations of the Intervenor.

5. On September 10, 2007, Dee Hive filed its Motion to Dismiss/Strike due to the Applicant's failure to disclose witnesses and copies of exhibits.  By Decision No. R07-0780-I, the motion was denied and the procedural schedule was modified so that proper disclosure could be made.  After subsequent procedural modifications, this matter was scheduled for hearing on November 28, 2007, in Leadville, Colorado, pursuant to Decision No. R07-0836-I.  At the assigned time and place the matter was called for hearing. 

6. During the course of the hearing, operating testimony was received from James Thomas Dunphy III, doing business as Leadville’s High Grade Tour Train, and Deanna Cline and Eddie Cline testified as two of the owners of Dee Hive.  Public witness testimony was received from Budd Elliott, Jake Skobel, David Wright, Gary Yonocsko, Jaime Stuever, Bobbi Conner, Donna McGinnis, Jo Ann Stuever, Chuck Williams, and Carol Hill.  Exhibits 1 through 3 were identified for the record.  Exhibit 1 was not offered into evidence.  Exhibit 2 was admitted into evidence.  Exhibit 3 was not admitted into evidence.

7. At the conclusion of the hearing, the parties were afforded an opportunity to present a closing argument.  Both parties orally stated closing arguments and the matter was taken under advisement.

8. In accordance with § 40-6-109, C.R.S., the undersigned Administrative Law Judge (ALJ) now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT AND CONCLUSIONS THEREON

A. Testimony of James Thomas Dunphy, III

9. Mr. Dunphy currently operates a sightseeing service in Leadville, Colorado using a motor vehicle modified to have an appearance similar to a steam locomotive.  By this application, he proposes to extend operations to provide call-and-demand limousine service described above within the proposed service area, while not having any fixed route or schedule.  His service will provide shuttle-type services offering non-exclusive use of the vehicle and rates will be charged on a per person basis. 

10. Mr. Dunphy believes that the proposed services will benefit the community and facilitate mobility of tourists in downtown Leadville.  It is his plan to expand the services he offers to further increase tourism and local transportation.

B. Public Witness Testimony

11. The testimony of public witnesses was generally supportive of Mr. Dunphy’s existing service and expansion of service to increase tourism.  However, the testimony failed to demonstrate any material failure on the part of Dee Hive to meet public demand within the scope of the application.  Some witnesses were not familiar with Dee Hive’s services.  Some had never required transportation service.  Some that were aware of the existence of service had never used Dee Hive’s services.  A substantial portion of the public testimony addressed matters beyond the scope of the application.

12. It was generally acknowledged that Dee Hive’s business telephone number is listed in the telephone directory as offering taxi service.  Some witnesses criticized Dee Hive’s general marketing efforts.

13. Isolated incidents were identified within the scope of the Application where Dee Hive purportedly refused to provide service.  Mr. Wright recalled two instances during the first 18 months of his operating the Golden Burro Cafe and Lounge. In one instance, Ms. Cline stated she was "too tired." On another occasion, no one answered the business’ telephone (there was a recorded message).  Based on this experience, Mr. Wright determined that Dee Hive’s service was unreliable and he stopped attempting to contact them.  

14. Ms. Hill owns a business in downtown Leadville and has been familiar with Dee Hive’s services for years.  She believes that the service being provided is substantially adequate.

C. Testimony on Behalf of Dee Hive Tours & Transportation, LLC

15. Ms. Cline and Mr. Cline testified as members of Dee Hive.  Dee Hive has a business address of 506 Harrison Avenue, Leadville, Colorado 80461.  Dee Hive owns and operates PUC Certificate No. 19428.  As pertinent here, Certificate No. 19428 authorizes Dee Hive to provide common carrier taxi service between all points in the County of Lake, State of Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand.

16. Ms. Cline refuted Mr. Wright’s recollection that she was “too tired” to provide service.  She also testified that the company has not used a telephone answering system in years.

17. Ms. Cline acknowledged that it was possible that the company might have failed to provide service on an occasion over several years of operations, but denies any material or significant failure.  She contends the service Dee Hive offers is substantially adequate to meet public demand and that approval of the application would result in destructive competition.

D. Discussion

18. Under the doctrine of regulated monopoly, an applicant for common carrier authority has the heavy burden of proving by substantial and competent evidence:  (a) that the public needs its proposed service, Denver and Rio Grande Western Railroad v. Public Utilities Commission, 142 Colo. 400, 351 P.2d 278 (1960); and (b) that the service of existing certificated carriers within the proposed service area is substantially inadequate.  RAM Broadcasting v. Public Utilities Commission, 702 P.2d 746 (Colo. 1985); Rocky Mountain Airways, Inc. v. Public Utilities Commission, 181 Colo. 170, 509 P.2d 804 (1973).  Both of these requirements must be met before the Commission may grant common carrier authority in instances in which one or more common carriers are already providing service pursuant to a Commission-issued certificate of public convenience and necessity.  Boulder Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918 P.2d 1118, 1121 (Colo. 1996).  
19. As to substantial inadequacy, the test is not perfection.  Ephraim Freightways, Inc., 151 Colo. at 603, 380 P.2d at 232.  When a common carrier renders service to a number of customers within a specific geographic area, it is expected that some dissatisfaction will arise and that some legitimate complaints will result.  Thus, a general pattern of inadequate service must be established in order to demonstrate substantial inadequacy.  Isolated incidents of dissatisfaction are not sufficient.  

20. Before issuing a certificate authorizing common carrier services, the Commission is required to make a finding that “the present or future public convenience and necessity requires or will require such operation.”  § 40-10-104, C.R.S. (emphasis added).  See also, § 40-10-105(1), C.R.S. (PUC empowered to issue certificate to motor vehicle carrier as, in its judgment, the public convenience and necessity may require).  Thus, it is the public’s need for transportation service that is paramount, not the private needs of a particular party. 

21. The application, as noticed, seeks seasonal authority within clearly defined restrictions.  The proposed call-and-demand limousine service partially overlaps Dee Hive’s authority under its Certificate No. 19428.  The scope of the application defines the scope of relevant testimony for consideration of the application. 

22. The proposed service would operate from May 1 through September 30 of each year, between the hours of 8:00 a.m. to 11:59 p.m. of the same day.  Therefore, any testimony as to Dee Hive’s existing service outside of those restrictions is not relevant to a determination of the application.
  Any testimony offered within the scope of the proposed services failed to adequately demonstrate unmet public demand for the substantial inadequacy of Dee Hive’s service.

23. The competent evidence of record fails to establish an unmet need for transportation services in the proposed service area, or the substantial inadequacy of certificated providers serving the public convenience and necessity for transportation within the scope of the application.  Accordingly, Dee Hive is entitled to protection from competitors under applicable law.  

24. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The application of James Thomas Dunphy III, doing business as Leadville’s High Grade Tour Train, for authority to extend operations under Certificate of Public Convenience and Necessity PUC No. 55751S is dismissed without prejudice in accordance with the foregoing discussion.

2. Docket No. 07A-200CP-Extension is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� The ALJ does not make or infer any findings as to the adequacy of Dee Hive’s service outside the scope of the application.  Rather, it is merely recognized that the testimony offered is not relevant to the determination of the application.
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