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I. statement  

1. On August 28, 2007, the Commission Staff (Staff) issued a Formal Complaint against Cypress Communications Operating Company, LLC (Cypress or Respondent).
  The filing commenced this proceeding.  

2. The Commission referred this matter to an Administrative Law Judge (ALJ).

3. Respondent timely filed its Answer on September 18, 2007.  The Answer put this matter at issue.

4. By Decision No. R07-0843-I, on an unopposed motion, the ALJ established a procedural schedule and a hearing date of December 18, 2007 in this matter.  By Decision No. R07-0901-I, on an unopposed motion, the ALJ vacated the procedural schedule but retained the December 18, 2007 hearing date.  

5. On December 4, 2007, Cypress filed an Unopposed Motion for Order Approving Stipulation and Settlement Agreement in Resolution of Complaint and Waiving Response Time (Motion).  The Stipulation and Settlement Agreement in Resolution of Complaint (Stipulation) accompanied that filing.  By Decision No. R07-1023-I, the ALJ vacated the hearing date and took the Motion under advisement.  

6. The Complaint states that Cypress holds a Certificate of Public Convenience and Necessity to provide local exchange and emerging competitive telecommunications services in Colorado.  The Complaint alleges that Cypress offered, provided to customers, and billed customers for regulated telecommunications services which are not contained in the tariffs on file with the Commission.  Complaint at ¶¶ 10-15.  In addition, the Complaint alleges that Cypress may have under-reported revenues from Commission-jurisdictional telecommunications services on the Department of Revenue Form DR 0525 and that this under-reporting may have led to an under-assessment of the amount Cypress was to pay into the Fixed Utilities Fund in 2005 and 2006 (and possibly 2004).  Id. at ¶ 16.
     

7. The Stipulation proposes to settle this matter through two relevant provisions:
   First, "Cypress will make a payment to the Colorado Public Utilities Commission in the amount of $51,400.00."  Stipulation at 3.  The calculation of this amount is shown in Attachment 1 to the Stipulation.  Second, "Cypress has filed a new tariff that the Commission allowed to go into effect by operation of law."
  Id. at 4.  

8. The provision which the ALJ finds troubling is the provision pursuant to which Cypress will make a payment of $51,400 to the Commission.  The Parties acknowledge  

that a customer refund under [Rule 4 Code of Colorado Regulations (CCR) 723-2-2305] is a typical remedy or settlement term in complaint cases such as these.  [Citations omitted.]  Both Parties agree, however, that in this case -- where no customer complaints have been received regarding Cypress' provisioning of and billing for services that were not in an effective tariff, and there is no evidence that customers have been improperly charged -- that a payment to the Commission rather than to customers is appropriate and in the public interest in Colorado.  

Stipulation at 2.  As precedents for the proposed payment, the Parties point to Decisions No. C05-1483 (involving Qwest Corporation) and No. C04-1107 (involving Atmos Energy Corp.).
  

9. Review of the two decisions reveals that in neither case was a payment made to the Commission.  In both cases, the utility paid a portion of the monies at issue to the affected customers by bill credit and paid a portion of the monies at issue to designated funds.  In addition, neither case is based on the allegations made in the Complaint at issue here (i.e., that the regulated utility provided, and received revenues from, services which were not in its tariffs).  Thus, the ALJ finds that neither Decision No. C05-1483 nor Decision No. C04-1107 provides support for the payment to the Commission proposed in the Stipulation.  

10. The Motion will be denied because the Stipulation is unacceptable for at least the following reasons.  First, there is no explanation as to why a refund cannot be made directly to the affected customers.  As it appears that a limited number of customers received and paid for the untariffed services over a limited period of time, the absence of a clear explanation is fatal to the Stipulation.
  Second, if the $51,400 payment were made to the Commission, the Commission could not spend those funds because it lacks the spending authority to do so.
  Third, if the $51,400 payment is a civil penalty paid by Cypress, such a penalty is paid into the General Fund and not to the Commission.  Fourth, there is no provision in the Stipulation which addresses whether Cypress may or may not recover all or a portion of the $51,400 payment from its ratepayers in a rate case.  Fifth and finally, the Stipulation does not mention, let alone address, the under-reporting/under-assessment issue.  

11. As a result of denying the Motion, the Stipulation is not approved.  

12. With the Motion denied and the Stipulation not accepted, it is necessary to proceed to hearing in this matter.  For the purpose of establishing a procedural schedule, including a hearing date, the ALJ will schedule a prehearing conference for January 29, 2008.  

The Parties state that "there is no evidence that customers have been improperly charged[.]"  Stipulation at 2.  The ALJ finds this worrisome because the Complaint rests, at least in part, on an allegation that Cypress provided, and its customers paid for, services which are not in Cypress's tariffs.  If the allegation is proven to be true, then arguably that would be evidence that customers were improperly charged.  If Staff is aware that the allegation is not true, then the 

13. ALJ wonders why the allegation is not dismissed.  The Parties should be prepared to discuss this at the prehearing conference.  

14. In addition, the Parties should be prepared to discuss a procedural schedule, including at least the following:  (a) date by which Staff will file its direct testimony and exhibits; (b) date by which Respondent will file its answer testimony and exhibits; (c) date by which Staff will file its rebuttal testimony and exhibits; (d) date by which each party will file its prehearing motions;
 (e) date by which the Parties will file any stipulation reached in this matter;
 (f) hearing date; and (g) date by which each Party will file its post-hearing statement of position.  The Parties should be prepared to discuss whether a response should be permitted to statement of position and, if so, the date by which the responses will be filed.  

15. Further, the Parties must be prepared to discuss any matters pertaining to discovery if the procedures and time frames contained in Rule 4 Code of Colorado Regulations 723-1-1405 are not sufficient.  

16. Finally, a party may raise any additional issue.  

17. The undersigned ALJ expects the parties to come to the prehearing conference with proposed dates for the procedural schedule.  The parties must consult prior to the prehearing conference with respect to the listed matters and are encouraged to present, if possible, a procedural schedule and hearing dates which are satisfactory to all parties.  

II. ORDER
A. It Is Ordered That:  
1. The Unopposed Motion for Order Approving Stipulation and Settlement Agreement in Resolution of Complaint and Waiving Response Time is denied.  

2. The Stipulation and Settlement Agreement in Resolution of Complaint is not approved.  

3. A prehearing conference in this matter is scheduled as follows:  

DATE:
January 29, 2008  

TIME:
9:00 a.m.  

PLACE:
Commission Hearing Room

1560 Broadway, Suite 250

Denver, Colorado  

4. At the prehearing conference, the Parties shall be prepared to discuss the matters set out above.

5. This Order is effective immediately.
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�  Staff and Cypress, collectively, are the Parties.  


�  From the Claims for Relief stated in the Complaint, the ALJ cannot determine whether this possible under-reporting/under-assessment issue is before her.  


�  There are other Stipulation provisions which are not pertinent to this Order.  


�  The Parties do not explain the significance of this in the Stipulation.  Thus, the ALJ and the Commission are left to wonder whether the Parties intend this provision to address the future to the exclusion of proposed relief contained in the Claims for Relief, Complaint at ¶ 21.  


�  The ALJ was unable to find the third decision which the Parties cited as precedent.  


�  The mere statement that the Parties agree that a refund is not appropriate in this case is insufficient, particularly when the Parties themselves state that a refund is a usual remedy in a complaint case such as the instant one.  In addition, the Parties have not explained how the absence of customer complaints is relevant to the allegations made in the Complaint.  


�  Related to this point, the ALJ notes that the Stipulation contains no indication of how the Parties expect the Commission to use the $51,400 payment, assuming the Commission had the spending authority.  For example, is the money to be used as a payment into the Fixed Utilities Fund or into some other fund managed by the Commission?  If so, does the payment absolve Cypress of its payment obligations for past years (e.g., 2005, 2006, and possibly 2004)?  


�  This date must be at least ten calendar days before the commencement of the hearing.  


�  This date must be at least three business days before the commencement of the hearing.  
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