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I. statement  
1. On October 31, 2007, Public Service Company of Colorado (Public Service or Applicant) filed a Verified Application for a Certificate of Public Convenience and Necessity with Specific Findings with Respect to Electromagnetic Fields and Noise (Application).  With the Application, Public Service filed the direct testimony and exhibits of Doug W. Jaeger, Joseph C. Taylor, Gerry M. Stellern, Danny J. Pearson, and Rich L. Thompson.  This filing commenced this proceeding.  
2. On November 1, 2007, the Commission issued a Notice of Application Filed (Notice).  The Notice established an intervention period, which has expired.  The Notice also established a procedural schedule.  This Order will vacate that procedural schedule.  
3. On November 28, 2007, Ms. Leslie Glustrom filed a Petition to Intervene.  Ms. Glustrom filed a Revised Petition to Intervene on December 13, 2007.  Reference in this Order to the Glustrom Petition is to the revised petition.  
4. On November 28, 2007, Interwest Energy Alliance (IEA) filed a Petition to intervene.
  On December 10, 2007, IEA made a filing in which it requested a hearing in this matter.
  
5. On November 28, 2007, Western Resource Advocates (WRA) filed a Petition to Intervene (WRA Petition).
  

6. On December 3, 2007, Tri-State Generation and Transmission Association, Inc. (Tri-State), filed a Notice of Intervention.  
7. On December 3, 2007, the Colorado Office of Consumer Counsel (OCC) intervened of right.  OCC is a party in this matter.  
8. On December 5, 2007, the Commission received a letter from Jay W. Pierce, Principal Planner for the City of Aurora (Aurora).  That correspondence outlines a number of concerns which Aurora apparently has with respect to the proposed Pawnee - Smoky Hill 345kV transmission project (Project) which is the subject of this proceeding.  Although the letter does not seek intervention, it may be that Aurora is under the impression that the letter constitutes a request to intervene.  To allow Aurora the opportunity, should it wish to do so, to intervene formally in this proceeding, the Administrative Law Judge (ALJ) will grant Aurora an opportunity to file, on or before January 17, 2008, a request to intervene out of time.  If a request is not filed by that date, then the December 5, 2007 correspondence will be part of the record in this proceeding.  In rendering its decision in this matter, the Commission will consider this letter as it considers other such correspondence.  

9. On December 28, 2007, the Commission assigned this matter to an ALJ but determined that it will issue an initial decision in this matter.  The Commission referred  

to the ALJ responsibility on the merits of the Application, the disposition of all petitions for intervention and comments filed, and the decision on whether public hearings are necessary in this docket.  
 
In addition, the Commission specifically request[ed] that the ALJ direct Public Service to provide the Commission with certain additional information concerning its proposed Project.  This information should include:  the expected audible noise data in accordance with the statute (e.g., plus 25 feet) employing reverse phasing throughout the Project, and if the audible noise level does not meet the statutorily established thresholds, information concerning what modifications would be required to meet those thresholds and the cost of any such modifications.  

Decision No. C07-1097 at ¶¶ 10-11.  
A.
Interventions.  

10. In her Petition, Ms. Glustrom states that she lives in Colorado and is a Public Service customer.  Ms. Glustrom asserts that the outcome of this proceeding will have an impact on, and will directly and substantially affect, her as a ratepayer.  In addition, she states that she has an interest in environmental and energy issues.  She notes that, although she is a member of energy and environmental organizations, she cannot be sure that those organizations will intervene or, if one does, whether her specific interests will be represented adequately.  No party filed an opposition.  The Glustrom Petition states good cause, meets the requirements of Rule 4 Code of Colorado Regulations (CCR) 723-1-1401(c), is unopposed, and will be granted.  Ms. Glustrom is a party in this proceeding.  

11. In its Petition, IEA states that it is a Colorado-based trade association, some of whose members "seek to provide generation projects to [Public Service] that would be served by the" Project.  IEA Petition at 1.  IEA states that the outcome of this proceeding will have an impact on, and will directly and substantially affect, those members whose "projects have been frustrated by inadequate transmission services proved by [Public Service], including those addressed by" the Application.  Id.  No party filed an opposition.  The IEA Petition states good cause, meets the requirements of Rule 4 CCR 723-1-1401(c), is unopposed, and will be granted.  IEA is a party in this proceeding.  

12. In its Petition, WRA states that it is a regional environmental law and policy center and that some of its members and supporters live in Colorado and are customers of Public Service.  WRA asserts that the outcome of this proceeding will have an impact on, and will directly and substantially affect, its members and supporters.  No party filed an opposition.  The WRA Petition states good cause, meets the requirements of Rule 4 CCR 723-1-1401(c), is unopposed, and will be granted.  WRA is a party in this proceeding.  
13. In its Notice of Intervention,
 Tri-State states that it is a cooperatively-owned generation and transmission association which provides wholesale electric power to electric distribution cooperatives and public power district members in Colorado and elsewhere.  It states that it operates its high-voltage transmission lines in a coordinated fashion with, inter alia, Public Service.  Tri-State asserts that it participates in joint transmission planning efforts with Applicant and other transmission owners.  No party filed an opposition.  The Notice of Intervention states good cause, meets the requirements of Rule 4 CCR 723-1-1401(c), and is unopposed.  Tri-State will be permitted to intervene and is a party in this proceeding.  
B.
Prehearing conference.  

14. It is necessary to hold a prehearing conference to address the issue of whether public hearings (that is, hearings at which members of the public may give testimony) should be held in this matter and to establish a procedural schedule in this case.  To do so, a prehearing conference will be held on January 22, 2008.
  The following issues will be discussed.  
15. First, there is an issue of timing which must be determined in this matter before a procedural schedule can be adopted.  The issue arises because Applicant seeks both a Certificate of Public Convenience and Necessity (CPCN) and findings relating to electromagnetic fields (EMF) and noise.  

16. Public Service filed the Application for a CPCN pursuant to § 40-2-126(2)(b), C.R.S.  With respect such an application, § 40-2-126(4), C.R.S., provides:  "If the Commission does not issue a final order within [180] days after the application is filed, the application shall be deemed approved."  If a CPCN were the only relief sought, the procedural time frames, including the date by which the Commission decision must issue, would be clear.  
17. The time frame question is muddied, however, by Public Service's request that,  

in granting the CPCN, the Commission make specific findings as to the reasonableness of the noise and EMF levels that the Company projects will result from the operation of the Pawnee - Smoky Hill Project  

at 345kV.  Application at ¶ 16 (emphasis supplied).  The Commission can grant a CPCN without making specific findings concerning the reasonableness of the projected noise and EMF levels.  Thus, the requested reasonableness findings are not prerequisites to the Commission's granting a CPCN in this case.  Rather, as the Application indicates, Public Service requests the reasonableness findings in order to avail itself of the protections afforded by § 25-12-103(12), C.R.S. (as to noise levels), and to protect itself against potential legal action based on EMF levels when the transmission line is operated at 345kV.  
18. There is a time frame issue because, at least preliminarily, the ALJ is of the opinion that the portion of the Application seeking the reasonableness determinations may fall within § 40-6-109.5, C.R.S., and not § 40-2-126(4), C.R.S.  Under § 40-6-109.5, C.R.S., the Commission's time for decision runs from the date on which the Commission makes a determination that the Application is complete (i.e., December 18, 2007) and not from the date on which the Application was filed (i.e., October 31, 2007).  In addition, the Commission may take 210 days from the date the Commission determines that the application is complete to reach a decision in an application under § 40-6-109.5(1), C.R.S.
  
19. The ALJ wishes to discuss with the parties the impact of having these matters combined into one proceeding under the 180-day time frame established in § 40-2-126(4), C.R.S.  The ALJ wishes the parties to be prepared to discuss, inter alia, whether one or both statutory time frames apply to the Application; whether, given the tight time frame for decision under § 40-2-126(4), C.R.S., it is reasonably possible for the entire Application to be heard in one proceeding; and, if it is not reasonably possible to decide the entire Application on or before April 28, 2008, whether the Application can be, or should be, divided into two or more proceedings (e.g., the CPCN, the reasonableness of the projected noise levels, the reasonableness of the projected EMF levels) with a separate hearing and Commission decision on each issue.
  
20. Second, the parties must be prepared to discuss:  (a) date by which each intervenor will file its answer testimony and exhibits; (b) date by which Applicant will file its rebuttal testimony and exhibits; (c) date by which each intervenor will file cross-answer testimony and exhibits;
 (d) date by which each party will file its corrected testimony and exhibits; (e) date by which each party will file its prehearing motions;
 (f) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (g) date by which the parties will file any stipulation reached;
 (h) whether a public hearing to take testimony from the public should be held and, if so, the date for that public hearing; (i) hearing date or dates; (j) date by which each party will file its post-hearing statement of position; and (k) whether response to post-hearing statements of position should be permitted and, if response is permitted, the date for filing.  
21. Third, a transcript of the evidentiary hearing and of the public comment hearing (if one is held) will be necessary because the Commission will issue an initial decision in this matter and, to do so, must read the transcript.
  Therefore, the issue of which party or parties will pay for the transcript will be addressed at the prehearing conference.  

Fourth, the parties must be prepared to discuss any matter pertaining to discovery 

22. if the procedures and time frames contained in Rule 4 CCR 723-1-1405 are not sufficient.  
23. Fifth and finally, a party may raise any additional issue.  
24. In considering the hearing date, the parties are reminded that the Commission decision in this matter -- at least with respect to the CPCN -- must issue on or before April 28, 2008.  To allow adequate time for the preparation of statements of position and response statements of position (assuming there will be response statements of position), the preparation and filing of a transcript (assuming there is no daily transcript), and Commission deliberations and preparation of an initial decision, the hearing in this matter (at least as to the CPCN) should be held no later than the week of March 10, 2008.  

25. The undersigned ALJ expects the parties to come to the prehearing conference with proposed dates for the procedural schedule.  The parties must consult prior to the prehearing conference with respect to the listed matters and are encouraged to present, if possible, a procedural schedule and hearing date(s) which are satisfactory to all parties.  Public Service will be directed to coordinate discussions pertaining to the procedural schedule.  
C.
General advisements.  

26. The parties are advised that the ALJ expects each party, whether appearing through counsel or pro se, to be familiar with, and to abide by, the Rules of Practice and Procedure found at 4 CCR 723 Part 1.  If the rules are not followed, there will be consequences.  For example and by way of illustration, filings which do not comply with Rule 4 CCR 723-1-1202 may not be considered.  
27. By separate Order, the ALJ will direct Public Service to file, by a date certain, additional information, both that identified by the Commission in Decision No. C07-1097 and other information which the ALJ will specify.  
II. ORDER  
A. It Is Ordered That:  
1. The procedural schedule established in the Notice of Application Filed, dated November 1, 2007, is vacated.  
2. On or before January 17, 2008, the City of Aurora may file a request to intervene out of time.  If a request is not filed by that date, then the December 5, 2007 letter from the Principal Planner for the City of Aurora will be part of the record in this proceeding.  

3. The Petition to Intervene of Leslie Glustrom is granted.  

4. Ms. Leslie Glustrom is a party in this matter.  

5. The Interwest Energy Alliance Petition to intervene is granted.  

6. The Interwest Energy Alliance is a party in this matter.  

7. The Tri-State Generation and Transmission Association, Inc., request to intervene is granted.  

8. Tri-State Generation and Transmission Association, Inc., is a party in this matter.  

9. The Petition to Intervene filed by Western Resource Advocates is granted.  

10. Western Resource Advocates is a party in this matter.  

11. The Colorado Office of Consumer Counsel is a party in this matter.  
12. A prehearing conference in this matter is scheduled as follows:  
DATE:
January 22, 2008  
TIME:
9:00 a.m.  
PLACE:
Commission Hearing Room 

1560 Broadway, Suite 250 

Denver, Colorado  

13. The parties shall be prepared to discuss at the prehearing conference the matters set forth above.  

14. Public Service Company of Colorado shall coordinate the discussion concerning a proposed procedural schedule to be offered at the scheduled prehearing conference.  

15. This Order is effective immediately.  
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  The filing does not meet the requirements of Rule 4 CCR 723-1-1202.  The filing is not double-spaced and does not have page numbers, as required by Rule 4 CCR 723-1-1202(a).  In addition, the filing does not state the title of the pleading, as required by Rule 4 CCR 723-1-1202(b)(II).  Nonetheless, the Administrative Law Judge will consider this filing.  


�  This filing does not meet the requirements of Rule 4 CCR 723-1-1202.  See note 1, supra.  


�  In conjunction with the WRA Petition, Steven S. Michel, Esquire, filed a Verified Motion to Appear Pro Hac Vice as Counsel for WRA in this matter.  The Commission granted this motion in Decision No. C07-1097.  


�  Although denominated a Notice of Intervention, which indicates an intervention by right, the filing does not meet the requirements of Rule 4 CCR 723-1-1401(b) as it does not "state the basis for the claimed legally protected right that may be affected by the proceeding."  Thus, the ALJ treats this filing as a motion for leave to intervene.  


�  The ALJ is informed that some parties in this proceeding are also parties in Docket No. 07A-265E, which is scheduled for hearing on January 14-18, 2008.  


�  If the Commission were to extend the time for decision, the 210 days in this case would expire on or about July 15, 2008.  


�  Under this approach, the CPCN portion would proceed first because that is the portion subject to the mandatory 180-day time frame stated in § 40-2-126(4), C.R.S.  


�  Cross-answer testimony responds only to the answer testimony of other intervenors.  


� This date must be at least seven days before the final prehearing conference or, if there is no final prehearing conference, must be at least 10 days before commencement of the hearing.  


�  This date must be at least four calendar days before the first day of hearing.  


�  It is the usual practice for the transcript to be prepared daily.  





10

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












