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I. statement

1. The captioned proceeding was initiated on May 8, 2007, when XO Communications Services, Inc. (XO) filed a Formal Complaint against Qwest Corporation (Qwest) with the Colorado Public Utilities Commission.

2. On June 11, 2007, the undersigned Administrative Law Judge (ALJ) issued an order establishing procedures and a procedural schedule governing this case.  See, Decision No. R07-0493-I.  Among other things, that Order set this matter for hearing on August 7, 2007.

3. The matter was called for hearing at the assigned time and place.  At that time the parties’ counsel advised the ALJ of their desire to stipulate to the admissibility of portions of the pre-filed testimony and exhibits submitted in this matter, to waive cross-examination of witnesses, and to tender the matter to the ALJ for a recommended decision on the basis of that record.  The request to process the case in this manner was approved by the ALJ and the relevant exhibits were marked and admitted into evidence.

4. Both parties filed their respective Opening and Reply Post-Hearing Briefs on August 30 and September 10, 2007.  

5. On October 5, 2007, XO and Qwest filed a Joint Motion to Stay Proceeding (Motion to Stay).  The Motion to Stay indicated that the parties had reached a tentative settlement of all matters in dispute and at issue before the Commission in this docket.  It requested that this proceeding be stayed and that the procedural status quo be maintained pending efforts to finalize and memorialize the settlement.

6. The Motion to Stay was granted on October 9, 2007.  See, Decision No. R07-0853-I.  That decision imposed a 90-day deadline to finalize settlement and required the parties to submit monthly status reports advising the ALJ of their settlement efforts.

7. On November 8 and December 7, 2007, the parties filed status reports pursuant to the directives set forth in Decision No. R07-0853-I.  Both reports indicated that efforts to finalize settlement were progressing and that the parties anticipated filing a motion to dismiss this proceeding within the 90-day settlement deadline.

8. On December 21, 2007, Qwest filed a Motion to Dismiss with Prejudice and Close Docket (Motion to Dismiss).  The Motion to Dismiss states that the parties have executed a settlement agreement resolving all matters in dispute in this docket.  It further indicates that one of the conditions contained in the settlement agreement requires that the parties file the subject Motion to Dismiss.
9. The Certificate of Mailing attached to the Motion to Dismiss indicates that it was served on XO’s legal counsel as well as XO’s Executive Director-Regulatory on December 21, 2007.

10. Responses to the Motion to Dismiss were due on January 4, 2008.  However, none were filed.  Therefore, the Motion to Dismiss may be deemed confessed.  See, 4 Code of Colorado Regulations 723-1-1400.

11. Good grounds having been shown, the Motion to Dismiss will be granted.
12. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. ORDER

A. The Commission Orders That:

1. The Motion to Dismiss with Prejudice and Close Docket filed by Qwest Corporation on December 21, 2007 is granted.

2. Docket No. 07F-161T is dismissed, with prejudice, and is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________

Administrative Law Judge
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� The Motion to Dismiss also states that although XO is currently without Colorado counsel, “XO representatives, including a corporate officer, have authorized Qwest to file this Motion on behalf of both parties.”  However, the Commission’s files do not reflect the withdrawal of Mr. Pena, XO’s legal counsel in this matter.  See, 4 Code of Colorado Regulations (CCR) 723-1-1201(d) (attorney of record wishing to withdraw from a proceeding shall file a notice of withdrawal…and…no substitution or withdrawal shall occur without an order of the Commission). 
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