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I. STATEMENT
1. On December 20, 2007, Tri-State’s Motion to Compel Intervenor the Board of County Commissioners of Adams County (Adams County) to Properly Respond to Requests for Production of Documents and Request for Expedited Decision was filed.  Tri-State Generation and Transmission Association, Inc. (Tri-State) requests that the Commission compel Adams County to produce documents pursuant to Rule 34 Colorado Rules of Civil Procedure (C.R.C.P.). 

2. On January 2, 2008, Intervenor Adams County’s Response to Tri-State’s Motion to Compel Discovery Requests (Response) was filed.  Adams County opposes the requested relief contesting whether Tri-State attempted in good faith to resolve their differences and asserting compliance with Rule 34 C.R.C.P.

3. At issue are eight requests for production of documents in Tri-State’s First Set of Discovery Requests to Adams County.  

4. The Commission’s procedural rules allow any party to initiate discovery upon any other party to discover any matter, not privileged, that is relevant to the claim or defense of a party.  Relevant information need not be admissible at hearing if the discovery is reasonably calculated to lead to the discovery of admissible evidence.  See, Rule 1405 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 and Rule 26(b)(1) of the C.R.C.P.

5. The Colorado Supreme Court has interpreted these discovery rules to permit very broad discovery and specifically stated, “When resolving discovery disputes, the rules should be construed liberally to effectuate the full extent of their truth-seeking purpose, so in close cases the balance must be struck in favor of allowing discovery.”  National Farmers Union Property and Casualty Co. v. District Court for the City and County of Denver, 718 P.2d 1044, 1046 (Colo. 1986).

6. Addressing the proper bearer of costs, the Supreme Court recognized that the plain language of both Rules 34(a) and 37 only require that requested documents be made available for inspection and copying.  Aspen Wilderness Workshop v. Hines Highlands Ltd. Pshp. (Application for Water Rights), 929 P.2d 718, 727 (Colo. 1996).  

7. Upon proper request, Adams County is required to produce and permit Tri-State to inspect and copy any designated documents in its possession, custody, or control as to matters within the scope of Rule 26(b) C.R.C.P.  Rule 34(a) C.R.C.P.  A proper request must “set forth the items to be inspected either by individual item or by category, and describe each item and category with reasonable particularity.” Rule 34(b) C.R.C.P.

8. Adams County is required to serve a written response stating, with respect to each item or category, that inspection and related activities will be permitted as requested, unless the request is objected to, in which event the reasons for objection shall be stated.  Adams County may produce documents for inspection as they are kept in the usual course of business or may organize and label them to correspond with the categories in the request.  Id.  The discovery process is intended to serve a truth-seeking purpose.  

9. It is found that Request for Production No. 1 does not adequately set forth the items to be inspected either by individual item or by category, and describes each item and category with reasonable particularity.  The motion to compel will be denied as to Request for Production No. 1.

10. Through Requests for Production Nos. 2 though 4, Tri-State seeks to identify documents that Adams County relied upon regarding Adams County’s decision giving rise to the pending dispute.

11. Through Requests for Production Nos. 5 though 7, Tri-State seeks production of communications or documents evidencing communication between Adams County and the other parties to this proceeding or the E-470 Public Highway Authority concerning matters giving rise to the pending dispute. 

12. Finally, Request for Production No. 8 requests production of documents reviewed or considered by Adams County witnesses Able Montoya and Robert Coney in preparing their testimony.

13. In response to each of the foregoing requests, Adams County responded:  “All documents relied upon have been previously produced, and/or are in your possession.”  Exhibit 2 to Tri-State’s motion.

14. Rule 1405(b) provides that the “Commission will entertain motions to compel or for protective orders only after the movant has made a good faith effort to resolve the discovery dispute.”  It is found that Tri-State made a reasonable good faith effort to resolve the dispute so the matter will be considered. 

15. The Response by Adams County fails to comply with Rule 34 as to all document requests.   First, the Response makes no attempt whatsoever to identify any information produced or in Tri-State’s possession that is responsive.  Secondly, the correspondence of December 13, 2007 (Exhibit 4 to Tri-State’s motion) addresses document production by stating that all “documentary evidence I will be using in the hearing” was submitted to Tri-State.  This statement fails to respond to the requested discovery within the applicable scope.  However, Adams County goes on to state “if you are still in doubt as to the documentary evidence we possess, you are welcome to call my office at the number indicated on this letter to set up a time to review the planning Department file and Adams County development guidelines.”  Despite contradiction to the initial statement, the latter statement indicates some intent to respond to the discovery request.

16. An appropriate purpose of Tri-State’s discovery is to ensure that it has reviewed all documentary evidence Adams County relied upon in making its decision.  The manner of response does not allow Tri-State to reach that conclusion.  Further, Adams County cannot unilaterally confine the scope of relevance to documents it intends to use at hearing.  Adams County’s response, as supplemented by the correspondence of December 13, 2007, does not even state that all responsive documents are contained within the “planning department file and Adams County Development Guidelines.”  Further, there is no indication as to the volume of information being referenced by Adams County’s response.  Therefore, the reasonableness of the response is difficult to consider. Adams County also generally states that the discovery is inappropriate because the County should not be required to produce mental impressions and strategy for litigation.

17. Keeping in mind the truth seeking function of discovery, the Response provides further information. Adams County states that its position “is based on its planning file, the development guidelines, and the state statutes cited in its interrogatory answers.  There are no other documents that are responsive to the request that would not be work product or attorney/client protected.”  Response at ¶5.

18. Adams County makes a vague and general contention that any other document outside of the planning department file and the Adams County Development Guidelines is privileged.  Such a general contention, late to say the least, is inadequate.  

19. Adams County has the burden of proof to show that a communication is protected by the attorney-client privilege. People v. Salazar, 835 P.2d 592 (Colo. Ct. App. 1992).  To support a claim of privilege, Adams County must describe the nature of the documents, communications, or things not produced or disclosed in a manner that, without revealing information itself privileged or protected, will enable other parties to assess the applicability of the privilege or protection. Rule 26(b)(5) C.R.C.P. Adams County's general statement and objection fails to provide information to assess the scope and applicability of the privilege. However, based upon the context of the discovery and the objection, there is clearly a potential request for privileged information. 

20. Although potentially voluminous, Tri-State has demonstrated that Request for Production Nos. 2 through 8 are reasonably calculated to lead to the discovery of admissible evidence.  Adams County has not properly responded to those requests.  While a proper response will be compelled, Adams County will not be deemed to have waived any claim of privilege that it properly raises in accordance with Rule 26(b)(5) C.R.C.P.

II. ORDER
A. It Is Ordered That:

1. Tri-State’s Motion to Compel Intervenor the Board of County Commissioners of Adams County (Adams County) to Properly Respond to Requests for Production of Documents and Request for Expedited Decision filed by Tri-State Generation and Transmission Association, Inc. (Tri-State) on December 20, 2007 is granted, in part.

2. Tri-State is compelled to respond to Request for Production Nos. 2 through 8 in Tri-State’s First Set of Discovery Requests to Adams County forthwith.  Adams County will not be deemed to have waived any claim of privilege that it properly raises in accordance with Rule 26(b)(5) Colorado Rules of Civil Procedure.

3. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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