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I. STATEMENT
1. On July 5, 2007, Tri-State Generation and Transmission Association, Inc. (Tri-State) filed an Application seeking a determination pursuant to § 29-20-108(5), C.R.S., that the conditions imposed by the Board of County Commissioners of Adams County, Colorado (Adams County) and by the City Council of Commerce City, Colorado in Phase II of Tri-State’s United Power System Improvement Project will unreasonably impair Tri-State’s ability to provide safe, reliable, and economical service to the public.

2. On December 12, 2007, the Board of Commissioners in Adams County Colorado Motion to Dismiss with Authorities (failure to comply with C.R.S. §29-20-108(4)(a)) was filed.  Adams County contends that Tri-State failed to properly notify Adams County of its plans to cite a major electrical facility within its jurisdiction.
3. On December 19, 2007, Tri-State’s response to Adams County’s Motion to Dismiss with Authorities (failure to comply with C.R.S. §29-20-108(4)(a)) and Request for Expedited Decision was filed.  Tri-State argues that Adams County’s motion is both factually and legally without merit.
4. Section 29-20-108(4)(a), C.R.S., provides:
A public utility or power authority shall notify the affected local government of its plans to site a major electrical or natural gas facility within the jurisdiction of the local government prior to submitting the preliminary or final permit application, but in no event later than filing a request for a certificate of public convenience and necessity pursuant to article 5 of title 40, C.R.S., or the filing of any annual filing with the public utilities commission that proposes or recognizes the need for construction of a new facility or the extension of an existing facility. If a public utility or power authority is not required to obtain a certificate of public convenience and necessity pursuant to article 5 of title 40, C.R.S., or file annually with the public utilities commission to notify the public utilities commission of proposed construction of a new facility or the extension of an existing facility, then the public utility or power authority shall notify any affected local governments of its intention to site a major electrical or natural gas facility within the jurisdiction of the local government when such utility or authority determines that it intends to proceed to permit and construct the facility. Following such notification, the public utility or power authority shall consult with the affected local governments in order to identify the specific routes or geographic locations under consideration for the site of the major electrical or natural gas facility and attempt to resolve land use issues that may arise from the contemplated permit application.
5. The Supreme Court recognized that § 29-20-108(4)(a), C.R.S.:

provides that a public utility may apply to the PUC for a CPCN, but, on or before its application to the PUC, it must notify the affected local government of its proposed construction of a new electrical or natural gas facility or the extension of such an existing facility. The public utility may appeal a denial of the local government permit or application for the new or extended electrical or natural gas facility to the PUC.

These provisions reinforce the constitutional and legislative policy of Colorado's public utilities law, namely, that adequate utility service to all of the people and businesses of Colorado is a primary goal of public utilities law.

City of Fort Morgan v. PUC, 159 P.3d 87, 95 (Colo. 2007)

6. Tri-State points to the prefiled testimony of Mark J. Murray and Abel Montoya regarding historical communications.  Based thereupon, Tri-State contends that Adams County had notice of Tri-State’s intent to site Phase II of the Project in Adams County at least 17 months before Tri-State filed its conditional use permit application with Adams County.
7. Adams County contends the application is not properly before the Commission and that the application must be denied as per § 29-20-108(5)(e), C.R.S.

8. No party points to any explicit statutory form or manner for how a public utility must notify a local government in accordance with the Local Government Land Use Control Enabling Act of 1974, § 29-20-101, C.R.S. et. seq.  
9. The Administrative Law Judge construes notification to the local government as a mixed question of law and fact.  Neither party has supported their position by way of affidavit or uncontroverted facts.  The record as presented here does not permit findings of fact to support granting a motion to dismiss on the grounds that Tri-State failed to notify Adams County in accordance with the statute.  Further, Adams County has not proven that it was not notified as a matter of law. The movant has failed to meet its burden of proof and the motion will be denied.  
II. ORDER

A. It Is Ordered That:

1. The Board of Commissioners in Adams County Colorado Motion to Dismiss with Authorities (failure to comply with C.R.S. §29-20-108(4)(a)) filed December 12, 2007, is denied.
2. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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