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I. BY THE COMMISSION

A.
Statement

1. This matter comes before the Commission for consideration of a Motion for an Order from the Commission Continuing Qwest’s CPAP in its Current Form until the Conclusion of the Commission’s Six-Year Review and Motion for Shortened Response (Motion) filed by Staff of the Commission (Staff) on December 15, 2008.

2. By Decision No. C08-1287, the Commission set the response time to the Motion to December 26, 2008.

3. On December 26, 2008, Qwest Corporation (Qwest) filed its response and objection to the relief sought in Staff’s motion.

4. Now being duly advised in the matter, we will deny Staff’s motion.

B.
Findings and Conclusions

5. The essence of Staff’s motion is to obtain relief from the language of § 18.11 of the Colorado Performance Assurance Plan (CPAP).  

6. Section 18.11 of the CPAP provides:

Except as provided in the Section, this CPAP will expire in six years from its effective date [which will be January 2, 2009].  Only Tier 1A submeasures and payments will continue beyond six years, and these Tier 1A submeasures and payments shall continue until the Commission orders otherwise.  Five and one-half years after the CPAP’s effective date, a review shall be conducted with the objective of phasing-out the CPAP entirely.  This review shall focus on ensuring that phase-out of the CPAP is indeed appropriate at that time, and on identifying any submeasures in addition to the Tier 1A submeasures that should continue as part of the CPAP.

7. Staff explains that, rather than completing the Six-Year Review by December 31, 2008, the Six-Year Review will not be completed until sometime in the Second Quarter of 2009.  Therefore, Staff proposes that the CPAP continue in its current form pending completion of the Six-Year Review and the Commission’s issuance of a final order concerning which submeasures should continue as part of the CPAP.  Staff also sets forth an alternative proposal that would involve the true-up of payments.

8. Qwest responds that the Commission approved CPAP should not be changed such that it continues in its present form after the January 2, 2009 expiration date.  Qwest contends that the relief sought by Staff would constitute a “radical departure” from the CPAP’s clear terms.  Specifically, Qwest argues that the CPAP does not authorize the continuation of the non-Tier 1A submeasures pending completion of the Six-Year Review.  As to Staff’s true-up alternative, Qwest similarly argues that such process is not contemplated by the CPAP.

9. The Commission finds that Qwest’s arguments more closely mirror the terms of the Commission-approved CPAP.  We are therefore not persuaded by Staff’s argument and will deny Staff’s motion.

10. We further note, however, that the CPAP did contemplate that the Six-Year Review should have already been completed.  For this reason, we direct Staff to complete the Six-Year Review no later than March 31, 2009 or file a further motion updating us on the status of the review and for additional relief.  In our opinion, we should complete the Six-Year Review in as timely a manner as possible.

11. By the conclusion reached in this Order, we make no predetermination as to the status of any CPAP submeasures following our completion of the Six-Year Review.

12. Finally, because the non-Tier 1A submeasures and payments will no longer continue as of the January 2, 2009 expiration date, it is necessary that Qwest modify its Interconnection Agreements at that same time.  We therefore, will direct Qwest to make a compliance filing in this docket to accomplish the CPAP modifications by updating Exhibit K to its Statement of Generally Available Terms and Conditions that result from the denial of Staff’s motion.  This filing shall have an effective date of January 2, 2009.  This compliance filing shall be made on not less than one day’s notice.

II. ORDER

A. The Commission Orders That:

1. The December 15, 2008, Motion for an Order from the Commission Continuing Qwest’s CPAP in its Current Form until the Conclusion of the Commission’s Six-Year Review and Motion for Shortened Response filed by Staff of the Commission (Staff) is denied.

2. Qwest Corporation shall make a compliance filing on not less than one day’s notice that updates Exhibit K to its Statement of Generally Available Terms and Conditions in accordance with the terms of this Order.

3. Staff is directed to complete the Six-Year Review by March 31, 2009 or file a further motion updating us on the status of the review and for additional relief.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 30, 2008.
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