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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of Exceptions to Decision No. C08-1292 and Motion to Dismiss filed by BNSF Railway (BNSF) on December 23, 2008 and Exceptions and Motion to Dismiss filed by Union Pacific Railroad Company (UPRR) on December 29, 2008.  The Public Utilities Law does not provide for “exceptions” to decisions such as Decision No. C08-1292; however, both the BNSF and UPRR pleadings are properly before the Commission as motions for reconsideration and we construe them as such.  We therefore refer to the pleadings as “Motions” for the remainder of this Order.

2. The Motions state various reasons why BNSF and UPRR believe the Application should not be deemed complete, should be dismissed, and state concerns about the timeframe in which this matter is proposed to be handled.  No response to the Motions was filed.

3. Now being duly advised in this matter, we will deny the Motions.  We have already deemed the Application complete and set the matter for hearing before an Administrative Law Judge (ALJ).

4. We do understand the concerns of BNSF and UPRR regarding the timeframe in which this matter is being handled and the potential due process issue attributable to the Regional Transportation District’s (RTD) non-ownership of the proposed grade-separated structure.  Our initial intent was to issue an Initial Commission Decision by January 31, 2009 at RTD’s request based on the land sale matter in this proceeding.  However, in looking at what must be accomplished by January 31, 2009, we agree that such a schedule may be too aggressive.  We request that the ALJ assigned to this matter move this matter along as quickly as possible and it will be left to the discretion of the ALJ to determine the proper procedural schedule.  Therefore, we relieve the ALJ of the January 31, 2009 deadline we originally imposed in Decision No. C08-1292.

5. Further, in reference to the portion of the Motions that can be characterized as a Motion to Dismiss, we deny that aspect as well, without prejudice.  The ALJ shall evaluate these issues as they may arise in the future in the course of the proceeding.

II. ORDER

A. The Commission Orders That:

1. The Exceptions to Decision No. C08-1292 and Motion to Dismiss Application filed by BNSF Railway Company on December 23, 2008, and the Exceptions and Motion to Dismiss filed by Union Pacific Railroad Company on December 29, 2008, both construed as motions for reconsideration, are denied without prejudice.

2. We relieve the Administrative Law Judge (ALJ) of the January 31, 2009 deadline for issuing an Initial Commission Decision that we imposed in Decision No. C08-1292.  We request the ALJ handle this matter and enable us to issue an Initial Commission Decision as quickly as possible.

3. This Order is effective on its Mailed Date

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 30, 2008.
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