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I. BY THE COMMISSION
A. Statement
1.
This matter comes before the Commission for consideration of a Second Motion for Protective Order (Second Motion) filed by Black Hills/Colorado Electric Utility Company, LP (BH/CO or Company) on November 24, 2008; responses to BH/CO’s Second Motion filed by Colorado Independent Energy Association (CIEA) and by Environmental and Community Intervenors (ECI); and BH/CO’s reply to CIEA’s response.  This matter also comes before the Commission for consideration of a Motion to Modify the Commission’s Orders Concerning Extraordinary Protection (Motion to Modify) filed by BH/CO on December 11, 2008; as well as various related pleadings filed by BH/CO, Staff of the Colorado Public Utilities Commission (Staff), the Colorado Office of Consumer Counsel (OCC), and ECI.  Finally, this matter comes before the Commission for consideration of a Petition to Intervene Out of Time filed by the City of Pueblo (Pueblo) filed on December 15, 2008.  Now, being fully advised in the matter and consistent with the discussion below, we grant, in part, and deny, in part, the Second Motion; deny the Motion to Modify; and find that various related pleadings by BH/CO, Staff, the OCC, and ECI are moot.  We also grant Pueblo’s Petition to Intervene Out of Time.

B. Background 

2.
BH/CO’s Motion to Modify can be separated into two parts.  The first part deals with the Commission’s order on BH/CO’s First Motion for Extraordinary Protection (First Motion) and the second part deals with the Commission’s orders on BH/CO’s Second Motion.  We begin by reviewing the background information with respect to both parts.

1. First Motion
3.
BH/CO filed an application for approval of its 2008 Colorado Resource Plan on August 5, 2008.  On October 21, 2008, BH/CO filed a supplement to its resource plan, including Appendix J, in which it discussed its contingency plan if its petition for a waiver of competitive bidding requirements is denied.  In its First Motion, also filed on October 21, 2008, the Company sought extraordinary protection for portions of Appendix J.  ECI filed a response in opposition to BH/CO’s First Motion on November 5, 2008. 
4.
We granted BH/CO’s First Motion in part.  See Decision No. C08-1200, mailed November 18, 2008.  On the other hand, we found good cause to permit the attorney for ECI, Victoria Mandel, Esq., to review the redacted portions of Appendix J on an “eyes only” basis.  Id., at ¶14.  We stated that Ms. Mandel must sign a non-disclosure agreement, may not copy the information, may not take notes, and may not reveal the extraordinarily confidential information contained in the redacted portions of Appendix J to any party, including ECI and its member organizations.
 Id.  
5.
Subsequently, Staff (as well as other interveners) filed answer testimony on December 2, 2008.  In its Motion to Modify, BH/CO argues that the answer testimony of two Staff witnesses, Mr. Jeff Hein and Dr. Scott England, included the extraordinarily confidential information from the redacted portions of Appendix J.  At the request of the BH/CO’s attorney, Staff’s attorney took prompt steps to remove the extraordinarily confidential information.
  

6.
In its Motion to Modify, BH/CO claims that the disclosures that occurred with regard to Staff’s answer testimony reveal that the Commission’s approach in Decision No. C08-

1200 is not a sufficient protection in the case of certain extraordinarily confidential information.  BH/CO concludes that, when an order regarding extraordinary protection is violated, there is no effective remedy and the “bell cannot be unrung.”  

7.
In its Motion to Modify, BH/CO is not requesting that Staff or the OCC not be allowed to use the information in the confidential portions of Appendix J during a confidential part of the hearing.
  Rather, it is requesting that we modify Decision No. C08-1200 to strike the part allowing the attorney for ECI to view the confidential portions of Appendix J.  BH/CO states that Ms. Mandel has not yet been given access to the confidential version of Appendix J and that she did not request this access until December 5, 2008, after the disclosure of the extraordinarily confidential information has already occurred via Staff’s answer testimony.  BH/CO argues that we already found in Decision No. C08-1200 that, based on our review of Appendix J, there is nothing in it that would affect ECI’s ability to participate in this docket.  According to BH/CO, we allowed Ms. Mandel to review the information “as a matter of courtesy, not necessity.”

2. Second Motion

8.
In its Second Motion, BH/CO sought extraordinary protection for certain correspondence between BH/CO and the turbine manufacturer concerning the acquisition of turbines.  By way of background, Staff submitted the following discovery request to BH/CO:

Discovery Request No. CPUC 1-19:

In his Direct Testimony, page 13, Table 9-1, the witness [Thomas Ohlmacher] provides milestones for plant completion.  The table includes a January 2009 milestone for the payment of a nonrefundable deposit for the turbines to secure turbine protection slots.  Please provide all correspondence between Black Hills and turbine manufacturers that support the assertion that roughly 36 months are required to secure turbines for summer 2012 commercial operation.   

9.
In its Second Motion, BH/CO stated that it provided the answer to the above question and that all parties in this proceeding have the ready to ship date information without the need to review the underlying correspondence itself.  It argued that the actual correspondence between the Company and turbine manufacturers that supports the ready to ship dates contains highly confidential, competitive information.  BH/CO claimed that the information regarding the dates is so interrelated with the other contract terms and conditions that it is impossible to redact the materials to provide only the ready to ship dates.  BH/CO concluded that extraordinary protection is necessary to protect the integrity of a competitive bidding process.  In its Second Motion, BH/CO proposed that access to the correspondence be limited to Staff, the OCC, the Commissioners, the ALJs and the attorneys representing these parties.  

10.
We considered this matter during the November 25, 2008 weekly meeting and noted that the answer testimony in this docket was due on December 2, 2008 and that Staff perhaps needed to review a full response to its discovery request before finalizing its answer testimony.  We granted the Second Motion with respect to Staff and the OCC, but invited other parties to submit responses by 12:00 p.m. on December 2, 2008.  See Decision No. C08-1238, mailed November 25, 2008.  

a. CIEA and ECI responses

11.
In its response, CIEA stated that the main issue in this docket for CIEA and its members is BH/CO’s argument that there is insufficient time to conduct a competitive bidding process to meet the Company’s need for power by January 1, 2012.  CIEA argued that the only support for BH/CO’s claim for an approximately 36 months timeline for ordering and installing new gas turbine is the correspondence with turbine manufacturers that BH/CO seeks to withhold from most parties in this docket.  CIEA states that the actual timeline needed to order and install a new turbine could be much less, which would allow sufficient time for an expedited bidding process.  CIEA finally argued that BH/CO did not explain why the correspondence deserves extraordinary protection or why it can not be provided to the attorney and the testifying witness for CIEA.


12.
In the alternative, CIEA requested that the Commission conduct an in camera inspection of the correspondence in question to fashion an equitable and balanced approach to protective order conditions.


13.
On December 2, 2008, ECI filed a response to the Second Motion.  ECI states that it opposed the motion and agreed with CIEA.  

b. BH/CO’s reply


14.
In its reply to CIEA, BH/CO stated that it has already provided the ship dates to all parties in this docket.  BH/CO stated that, if CIEA believes that the timelines to order and install new turbines are less than 36 months, then it can file answer testimony setting forth its own information and does not need to see the confidential correspondence.  BH/CO pointed out that Staff, the OCC, and the Commissioners will have access to the confidential correspondence and can evaluate it against CIEA’s answer testimony.  BH/CO argued that CIEA’s members are competitors of the Company and that it is not possible to provide the timelines without disclosing other highly confidential information, which would compromise the competitive bidding process.  

15.
BH/CO also stated that it objected to CIEA’s executive director, Mr. Nicholas Muller, having access to the correspondence because it believed that Mr. Muller was not an attorney subject to sanctions by the Colorado Supreme Court.  On December 2, 2008, BH/CO filed a Correction to its reply, stating that Mr. Muller was in fact an attorney, but that this fact did not change its position.  We therefore take note of BH/CO’s Correction. 

16.
We ordered BH/CO to file an unredacted version of its correspondence with the turbine manufacturers for an in camera review.  See Decision No. C08-1252, mailed December 4, 2008.  BH/CO complied, although one day late, due to a snowstorm and courier error.  As a preliminary matter, we grant BH/CO’s Motion to Accept Highly Confidential Document Filings One Day Late and take note of its Notice of Submitting Highly Confidential Documents.  

c. Motion to Modify 

17.
In its Motion to Modify, BH/CO now requests that access to the correspondence between the Company and turbine manufacturers supporting the ready to ship dates be limited to the Commissioners, advisors, the ALJs, and the attorneys representing these parties.  BH/CO also states that this information may be refiled as Highly Confidential Appendix K to its resource plan.  BH/CO states that the information is not highly technical and the Commission is qualified to review and understand it without the assistance of any other parties.  BH/CO states that the information has not yet been provided to Staff or the OCC.  


18.
Staff withdrew its discovery request on December 10, 2008.  Shortly thereafter, CIEA served an identical discovery request on BH/CO.  BH/CO, CIEA, and ECI agree that the Second Motion, the responses of CIEA and ECI to the Second Motion, related pleadings, and Decision Nos. C08-1238 and C08-1252 apply to the identical discovery request CIEA 3-1.  

3. Related pleadings
19.
Staff, the OCC, and ECI filed responses to BH/CO’s request to shorten response time to its Motion to Modify until December 15, 2008.  These parties all argue that they cannot fully and completely respond to the serious allegations in BH/CO’s Motion to Modify in a short time period and propose that response time be shortened until December 19, 2008 instead.  In addition, ECI discussed why its attorney did not request a viewing of the redacted portions of Appendix J until December 5, 2008.  ECI pointed out that Decision No. C08-1200 specifically ordered counsel for BH/CO to submit a non-disclosure agreement to Ms. Mandel for signature before counsel for ECI can actually view the redacted portions of Appendix J.  See Decision No. C08-1200, at ¶14(b).  ECI stated that as of the date of its response BH/CO has not complied with Decision No. C08-1200 and failed to submit a non-disclosure agreement to Ms. Mandel for her signature.
20.
On December 16, 2008, BH/CO filed a Motion for leave to file reply to responses by Staff, the OCC, and ECI.  BH/CO proposes that the interveners have until December 18, 2008 to file their responses to its Motion to Modify and that it file a reply on December 19, 2008.  


21.
On December 17, 2008, at 2:38 p.m., 22 minutes before the start of the December 17, 2008 Commission Weekly Meeting (CWM), Commission’s counsel received an email from BH/CO’s counsel stating that BH/CO has reached a “settlement in principle” with Staff and the OCC regarding its Motion to Modify.  BH/CO requested that the Motion to Modify, responses by Staff, the OCC and ECI to BH/CO’s request to shorten response time to the Motion to Modify, as well as BH/CO’s Motion for leave to file reply to responses be tabled until the December 23, 2008 CWM.  This email was courtesy copied to the attorneys for Staff and the OCC.  We note that CIEA and ECI apparently are not parties to this “settlement in principle.”
C. Analysis and Conclusions


22.
We decline the invitation to table BH/CO’s Motion to Modify, responses by Staff, the OCC and ECI to BH/CO’s request to shorten response time to the Motion to Modify, and BH/CO’s Motion for leave to file reply until the December 23, 2008 CWM.  These pleadings are inextricably intertwined with BH/CO’s Second Motion and CIEA’s and ECI’s responses to the Second Motion.  We find that a delay in resolving what access, if any, CIEA and ECI will have to the confidential information may prejudice these parties, in light of the expedited nature of this proceeding.  We therefore proceed to discuss the merits of the Motion to Modify and related pleadings.

23.
In the prior Commission orders on extraordinary protection issued in this docket, we reviewed the case law relevant to procedural due process, including the right to discovery in administrative agency proceedings.  We also discussed the recently amended Rule 1100(a)(III) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 and Rule 26(c)(7) of the Colorado Rules of Civil Procedure (CRCP).  We only briefly touch on the highlights of these legal conclusions here.  

24.
We previously found that both portions of Appendix J and the correspondence between BH/CO and the turbine manufacturers concerning the acquisition of turbine were extraordinarily confidential and that BH/CO complied with the requirements of Rule 1100(a)(III) with respect to both.  See Decision Nos. C08-1238, at ¶11 and C08-1200, at ¶¶13-14.  However, we must weigh the extraordinary confidentiality considerations with the facts and circumstances of this case to comply with the procedural due process requirements of Matthews v. Eldridge 429 U.S. 319 (1976) and Pub. Serv. Co. of Colorado v. Trigen-Nations Energy Co., L.L.L.P., 982 P.2d 316 (Colo. 1999) in deciding what access, if any, will CIEA and ECI receive to these materials.  

1. First Motion

25.
Regardless of whether Staff’s original answer testimony inappropriately disclosed extraordinarily confidential portions of Appendix J, we find that it is not fair to punish ECI for something that Staff did or did not do.
  It is true that we previously noted that our review of redacted portions of Appendix J indicated that it does not impact ECI’s ability to participate in this docket. See Decision No. C08-1200, at ¶14.  On the other hand, ECI has the discretion to prepare its case as it sees fit.  We deny this portion of the Motion to Modify and order BH/CO to provide a non-disclosure agreement to ECI’s attorney on or before January 2, 2009 and make the redacted portions of Appendix J available for review no later than 24 hours following receipt of the duly executed non-disclosure agreement.
2. Second Motion
26.
As a preliminary matter, we grant BH/CO’s Motion to accept highly confidential document filings one day late because of a snowstorm and a courier error and take note of the Notice of Submitting highly confidential documents.  

27.
We previously found that BH/CO complied with the requirements of Rule 1100(a)(III) and that the correspondence between the Company and the turbine manufacturers was extraordinarily confidential.  See Decision No. C08-1238, at ¶11.  We now find, following our in camera review, that the correspondence between BH/CO and the turbine manufacturer confirms the ready to ship dates that the Company already provided to all parties in this docket. 
28.
First, because Staff withdrew its Discovery Request No. CPUC 1-19, we find that BH/CO’s Motion to Modify is moot as to Staff. 

29.
Second, we deny the Motion to Modify as to the OCC.  In its pleadings, BH/CO does not allege that the OCC inappropriately disclosed extraordinarily confidential information.  

It is not fair to punish the OCC for something that another party in this docket did or did not do.  Further, a review of these materials by the OCC and cross-examination, if any, during highly confidential portions of the hearing may assist us in reaching a just and reasonable outcome in this docket.
  

30.
Third, while BH/CO is correct in that CIEA’s members are potential competitors of the Company,
 we find that there is a difference between the individual members and CIEA as a whole. BH/CO also points out that all parties in this docket already have the ready to ship dates and argues that further review of the underlying correspondence itself will not affect CIEA’s and ECI’s abilities to participate in this case.  However, CIEA and ECI have the discretion to prepare their respective cases as they see fit and it is up to them, not BH/CO, to decide what materials will or will not help their case.

31.
Both CIEA and ECI are represented by attorneys who are subject to sanctions by the Colorado Supreme Court.  In addition, after reviewing the confidential correspondence in camera, we disagree with BH/CO’s claim that the information regarding the ready to ship dates is so interrelated with other contract terms and conditions that it is not possible to separate the materials to provide only the dates.  We find good cause to permit the attorney for ECI, Victoria Mandel, and the attorney for CIEA, Robert Pomeroy,
 to review portions of the correspondence between BH/CO and the turbine manufacturers dealing with the ready to ship dates,
 subject to these restrictions: 
a.
Ms. Mandel and Mr. Pomeroy must sign non-disclosure agreements provided by BH/CO and/or its counsel, stating that they will not reveal the extraordinarily confidential information contained in the portions of the correspondence between BH/CO and the turbine manufacturers dealing with the ready to ship dates to any parties, including their clients and members of their clients.  

b.
BH/CO shall submit a non-disclosure agreement to Ms. Mandel and Mr. Pomeroy for signatures on or before January 2, 2009.  
c.
No later than 24 hours following receipt of the duly executed non-disclosure agreements, BH/CO shall permit Ms. Mandel and Mr. Pomeroy to review the portions of the correspondence between BH/CO and the turbine manufacturers dealing with the ready to ship dates at its premises or those of its counsel.  Ms. Mandel and Mr. Pomeroy may not copy the information and may not take notes.  
32.
We find that responses by Staff, the OCC and ECI to BH/CO’s request to shorten response time to the Motion to Modify and BH/CO’s Motion for leave to file reply to responses are moot.  

33.
We wish to address BH/CO’s pattern of filing a motion seeking relief regarding discovery, asking for a shortened response time by the intervenors, and requesting leave to file a reply.  In one instance, the date proposed by BH/CO for intervenors to file responses was based, in part, upon the date by which BH/CO wished to file its reply.  The Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 do not permit a reply absent a showing of good cause to the contrary.  Consistent with the need to show good cause, the Rules do not contemplate requesting leave to file a reply prior to seeing the arguments raised in the responses.  It is clear from the Rules that we discourage parties from routinely filing motions for leave to file replies, especially when such a request is made prior to seeing the responses, and we have seen no rationale to justify a different approach in this proceeding.
D. Petition to Intervene Out of Time

34.
Pueblo petitions to intervene out of time in this docket.  Pueblo states that it has contractual relations with BH/CO and that it receives electric services from the Company, both of which may be affected by the Commission’s decision in this docket.  Pueblo states that it has contacted the representatives for each party in this docket and no party opposes its intervention.  Pueblo also is willing to accept the record as it exists on the date that it filed its Petition.  We find good cause to grant Pueblo’s Petition to Intervene Out of Time and to waive response time.  
II. ORDER
A. The Commission Orders That:

1. We grant, in part, and deny, in part, the Second Motion for Protective Order filed by Black Hills/Colorado Electric Utility Company, LP (BH/CO or Company) on November 24, 2008, consistent with the discussion above.  

2. We order BH/CO to provide a non-disclosure agreement with respect to the extraordinarily confidential portions of Appendix J to Victoria Mandel, Esq., by January 2, 2009 and to make the redacted portions of Appendix J available for review no later than 24 hours following receipt of the duly executed non-disclosure agreement.

3. We order BH/CO to promptly provide non-disclosure agreements with respect to the correspondence between the Company and turbine manufacturers concerning the acquisition of turbines to Ms. Mandel and Robert Pomeroy, Esq., by January 2, 2009 and to make the redacted portions of Appendix J available for review no later than 24 hours following receipt of the duly executed non-disclosure agreements.

4. We deny the Motion to Modify the Commission’s Orders Concerning Extraordinary Protection filed by BH/CO on December 11, 2008 as to Environmental and Community Interveners (ECI).
5. We find that the Motion to Modify the Commission’s Orders Concerning Extraordinary Protection is moot as to Staff of the Colorado Public Utilities Commission (Staff).

6. We deny the Motion to Modify the Commission’s Orders Concerning Extraordinary Protection as to the Colorado Office of Consumer Counsel (OCC).

7. We find that responses by Staff, the OCC and ECI to BH/CO’s request to shorten response time to the Motion to Modify the Commission’s Orders Concerning Extraordinary Protection, as well as BH/CO’s Motion for leave to file reply to responses by these parties, are moot.  
8. We take note of BH/CO’s Correction to its Reply to Colorado Independent Energy Association.
9. We grant BH/CO’s Motion to Accept Highly Confidential Document Filings One Day Late.
10. We take note of BH/CO’s Notice of Submitting Highly Confidential Documents.  
11. We grant Petition to Intervene Out of Time filed by the City of Pueblo and waive response time to the Petition.
12. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
December 17, 2008.
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� ECI consists of Better Pueblo, Smart Growth Advocates, Sierra Club, and Western Resource Advocates.  


� BH/CO’s Motion to Modify, p. 9. 


� BH/CO’s Motion to Modify, p. 14, ¶14d.


� Staff believes that BH/CO’s allegations are false.  Staff states that it agreed to redact the testimony of its witnesses not because it agreed with BH/CO’s assertions that there has been an inadvertent release of extraordinarily confidential information, but on the grounds that the case should proceed “without further diversion of the parties.”  See Staff’s response dated December 15, 2008, at p. 3, ¶6.   Staff does not consider its agreement to redact to be any form of admission of disclosure.  Id., at p.2, ¶2.


� The OCC, of course, is charged with public interest and the specific interests of residential consumers, agricultural consumers, and small business consumers to the extent consistent therewith.  Section 40-6.5-104(1), C.R.S.


� CIEA’s members are independent power producers (IPPs).


� We note that several attorneys from the law firm of Holland & Hart represent CIEA in this proceeding.   If CIEA wishes to designate an attorney other than Mr. Pomeroy to review the information, it may let the Commission know that.  


� These portions are:


Tab 1:		(1)	email from Ms. Jacqueline Sargent dated October 17, 2008, Subject: “Fw: LMS100 Proposal;”


(2)	page 15, section 2.5 Shipment Schedule �(3)	page 17 section 2.7 Optional Unit 


Tab 2   		(4)	email from Ms. Jacqueline Sargent dated October 17, 2008, Subject: “Fw: LMS100 Proposal,6Oct2008 Rev 1;” 


(5)	page 15 section 2.5 Shipment Schedule; �(6)	page 17 section 2.7 Optional Unit; 


Tab 3   		(7)	email from Mr. Brian Iverson dated November 25, 2008, Subject: “FW:LMS100 Proposal, 6Oct2008 Rev 1.” 
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