Before the Public Utilities Commission of the State of Colorado

Decision No. C08-1281
Docket No. 08A-439R

C08-1281Decision No. C08-1281
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

08A-439RDOCKET NO. 08A-439R
IN THE MATTER OF THE APPLICATION OF THE CITY OF CREEDE, MINERAL COUNTY, COLORADO FOR THE CLOSURE OF HIGHWAY-RAIL CROSSINGS.
COMMISSION ORDER GraNTING
APPLICATION in part and denying in part
Mailed Date:  December 16, 2008
Adopted Date: December 9, 2008
I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an application (Application) filed by the City of Creede (Creede) on October 3, 2008, notifying the Commission that six highway-rail crossings in the city limits will be closed.  The six crossings are: Colorado Highway 149, National Inventory No. 253953N; 3rd Street, National Inventory No. 253954V; Wall Street, National Inventory No. 253955C; North 1st Street; National Inventory No. 253956J; Loma Street, no National Inventory Number assigned; and 2nd Street, no National Inventory Number assigned.  North 1st Street is also referred to as Chestnut north of Wall Street in the United States Department of Transportation National Inventory (U.S. National Inventory).

2. The Commission gave initial notice of this Application to all interested parties provided in the Application in accordance with § 40-6-108(2), C.R.S.  The Notice was mailed on October 8, 2008.

3. The Commission sent a deficiency letter regarding the application to Creede on October 8, 2008.  The Commission stated that the names and mailing addresses for each property owner adjacent to each crossing and for all other public utilities that may be affected by the closure of the crossings were not provided, in violation of Rule 7204 of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7. Creede responded, curing the deficiency, on October 17, 2008.

4. Because the initial Application was missing names and mailing addresses required by Rule 7204, the Commission re-noticed this Application to the interested parties, including adjacent property owners in accordance with § 40-6-108(2), C.R.S.  That Notice was mailed October 23, 2008.

5. No interventions were filed in this matter.  Because the application is unopposed, the Commission will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403 of the Rules of Practice and Procedure, 4 CCR 723-1.

6. Pursuant to Rule 1303(b)(III), the application was automatically deemed complete within the meaning of § 40-6-109.5, C.R.S., on December 9, 2008.

7. Now, being fully advised in the matter and consistent with the discussion below, we grant the application in part and deny in part.

B. Findings and Conclusions

8. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

9. In its Application, Creede “notifies” the Commission that it is closing six highway-rail crossings in its city limits.  Creede opines that the Commission is preempted by 49 U.S.C. § 10501(b)(2) from regulating the closure of these crossing and that the Surface Transportation Board (STB) has the jurisdiction to close crossings through the issuance of an order granting abandonment of a rail line.  Creede claims that the STB “closed” the crossings pursuant to Docket No. AB-1014.
10. The determination of whether federal law preempts state law or regulation begins with a presumption that state powers are not preempted by federal law unless that was the clear and manifest purpose of Congress.  See generally, Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516 (1992). There is a presumption against preemption, especially if federal law would bar state action in the fields of traditional state regulation. See Riegel v. Medtronic, Inc., 128 S.Ct. 999, 1013 (2008).  Public safety is in the field of traditional state regulation and the courts presume that state laws related to those matters can coexist with federal regulations.  See Riegel, 128 S.Ct. at 1013.  This includes safety at railroad crossings and public utility crossings pursuant to § 40-4-106, C.R.S.  
11. The Commission is the regulatory agency in Colorado responsible for handling all matters regarding public highway-rail crossings and safety at public highway-rail crossings including opening, altering, and abolishing such crossings.  See generally § 40-4-106, C.R.S.  Because public highway-rail crossing matters are within our jurisdiction, we will not be “notified” that crossings will be closed; we will determine if the crossings are to be closed.

12. We have a number of concerns with Creede’s Application.  First, Creede includes Colorado State Highway 149 (SH 149) in its list of crossings that it wishes to close.  Creede does not have jurisdiction to close this crossing or request closure of this crossing.  SH 149 is under the jurisdiction of the Colorado Department of Transportation (CDOT).  For SH 149, either CDOT or the Denver and Rio Grande Railroad will need to make application to the Commission for closure of that crossing.

13. Second, two of the crossings that are included in the Application, Loma Street and 2nd Street, are crossings that should not exist.  In its Application, Creede attempts to justify its position by stating that the applications were not necessary because the track, “as a practical matter,” had been abandoned.  A review of our records shows that the Loma Street and 2nd Street crossings did not exist prior to the assignment of U.S. National Inventory numbers during the mid 1970s.  Our records also show that no applications were ever filed by Creede requesting to open these crossings.  Assuming our records are accurate, the existence of these two crossings is contrary to law.  It is our understanding that up until the STB decision in Docket No. AB-1014, the line was considered to be in active status, regardless of whether any trains had used the line in recent years making the installation of two new crossings over an active rail line without the Commission’s authorization illegal.  

14. Finally, Creede has apparently already performed the work necessary to close at least one of the crossings prior to obtaining the Commission’s authorization to do so.  These actions are contrary to law as the Commission has yet to give Creede the authority to close the crossings. 

15. It is disappointing how little respect Creede has shown for the Commission, the Commission’s statutory responsibilities, and the Commission’s processes.  It is even more disappointing in light of the fact that the Commission Staff advised Creede that an application to close the public highway-rail crossings would need to be filed with the Commission should the adverse abandonment application be approved by the STB in Docket No. AB-1014.  Creede disregarded that advice and has now put itself in a position whereby it has performed acts that are not only contrary to statute, but have also put the health and safety of the public and potentially other public utilities at risk.

16. The Commission is statutorily charged with promoting public safety at all public highway-rail crossings and handling all matters related to public highway-rail crossings.  Creede has circumvented this statutory authority with its actions to open two new public highway-rail crossings and to close public highway-rail crossings without Commission authority and without seeking the Commission’s authorization.

17. It is our duty to see that the laws affecting public utilities are enforced.  If we so request, it would be the duty of the attorney general or the district attorney acting for the proper judicial district to aid in investigation, hearing, or trial and to institute and prosecute such violations.  See § 40-7-101, C.R.S, et seq.

18. At this time, we do not intend to pursue any enforcement action against Creede pursuant to § 40-7-101, C.R.S, et seq.  Rather, we believe the most vital statutory responsibility we have in this matter is to promote and safeguard the health and safety of the public and ensure the crossings are properly closed without incident to the public or other public utilities in the vicinity.  To commence a legal action against Creede may decrease the resources necessary to promote and safeguard the public in this matter.

19. We will grant the closing of all crossings except for the SH 149 crossing.  We will require the Denver and Rio Grande Railroad to perform the work necessary to ensure that all rail, ties, ballast, subballast, and any other railroad related material at the crossings of North 1st Street, 2nd Street, 3rd Street, Loma Street, and Wall Street are removed.  We will also require the Denver and Rio Grande Railroad to remove any crossbucks posted at any of these crossings as part of the crossing closure.  Finally, we will require the Denver and Rio Grande Railroad to update its U.S. National Inventory forms to show the above listed crossings as closed and will require the Denver and Rio Grande Railroad to file copies of those forms with the Commission to confirm that the crossing closure work is complete.
  Creede will be required to remove any advance warning signs and pavement markings from the crossings listed above.  

20. We are not sure exactly what work has been done at any or all of the crossings or who has done that work.  While we are aware that Creede has paved over at least one of the crossings, we do not know if any additional work is necessary at that crossing requiring the removal and replacement of the asphalt.  Given Creede’s premature work at the crossings, Creede may be responsible for payment of any necessary rework at the crossing(s).

21. We are putting Creede and the Denver and Rio Grande Railroad on notice that additional orders from the Commission may be necessary regarding allocation of costs.  For the remaining costs, any cost issue that is not agreed to by Creede and the Denver and Rio Grande Railroad should be brought before the Commission for a cost allocation determination.

II. ORDER

A. The Commission Orders That:

1. The application (Application) filed by the City of Creede (Creede) on October 3, 2008 is granted in part and denied in part.

2. The crossings of 3rd Street, National Inventory No. 253954V; Wall Street, National Inventory No. 253955C; North 1st Street, National Inventory No. 253956J; Loma Street, no National Inventory Number assigned; and 2nd Street, no National Inventory Number assigned  are authorized to be closed.

3. The crossing of Colorado State Highway 149, National Inventory No. 253953N is not authorized to be closed.  The Colorado Department of Transportation or the Denver and Rio Grande Railroad are the proper parties to file an application with the Commission to close this crossing.

4. The Denver and Rio Grande Railroad is required to perform the work necessary to ensure that all rail, ties, ballast, subballast, and any other railroad related material at the crossings of North 1st Street, 2nd Street, 3rd Street, Loma Street, and Wall Street are removed.

5. The Denver and Rio Grande Railroad is required to remove any crossbucks remaining at the crossings of North 1st Street, 2nd Street, 3rd Street, Loma Street, and Wall Street.

6. Creede is required to remove any advance warning signs and pavement markings from the crossings of North 1st Street, 2nd Street, 3rd Street, Loma Street, and Wall Street. 

7. The Denver and Rio Grande Railroad is required to update its U.S. National Inventory forms to show the crossings of North 1st Street, 2nd Street, 3rd Street, Loma Street, and Wall Street have been closed and is required to file copies of those forms with the Commission to confirm that the crossing closure work is complete.  We expect all work necessary to close the crossings to be complete within six months and will require that the Denver and Rio Grande Railroad file copies of the updated forms by June 9, 2009.

8. Should any additional costs be incurred with the closing of the crossings that Creede and the Denver and Rio Grande Railroad are unable to determine who should properly pay for such costs, a cost allocation application shall be filed by Creede and/or the Denver and Rio Grande Railroad.

9. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

10. The Commission retains jurisdiction to enter further required orders.

11. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 9, 2008.
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Commissioners

CHAIRMAN RONALD J. BINZ ABSENT.



G:\ORDER\C08-1281_08A-439R.doc:SRS






� We note that the Denver and Rio Grande Railroad is required to perform the duties listed above pursuant to, inter alia, the ruling in Docket No. AB-1014.  
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