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I. By the Commission

A. Background
1.
This matter comes before the Commission for consideration of a Second Motion for Protective Order (Motion) filed by Black Hills/Colorado Electric Utility Company, LP (BH/CO or Company) on November 24, 2008.  In its Motion, BH/CO seeks extraordinary protection for the correspondence between the Company and turbine manufacturers concerning the acquisition of turbines.  BH/CO requests that the Commission waive response time to its Motion.  

2.
By way of background, Staff of the Colorado Public Utilities Commission (Staff) submitted the following discovery request to BH/CO:

Discovery Request No. CPUC 1-19:

In his Direct Testimony, page 13, Table 9-1, the witness [Thomas Ohlmacher] provides milestones for plant completion.  The table includes a January 2009 milestone for the payment of a nonrefundable deposit for the turbines to secure turbine protection slots.  Please provide all correspondence between Black Hills and turbine manufacturers that support the assertion that roughly 36 months are required to secure turbines for summer 2012 commercial operation.   

In its Motion, BH/CO states that it provided the answer to the above question in a previous discovery request
 and that all parties in this docket have the ready to ship date information without the need to review the underlying correspondence itself.

3.
BH/CO argues in its Motion that the underlying correspondence between BH/CO and turbine manufacturers that supports the ready to ship dates contains highly confidential, competitive information.  The Company claims that the information regarding the dates is so interrelated with the other terms and conditions contained in the correspondence that it is not possible to redact the materials to provide only the ready to ship dates.  BH/CO concludes that extraordinary protection is necessary to protect the integrity of a competitive bidding process and proposes that access to this information be limited to Staff, the Colorado Office of Consumer Counsel (OCC), the Commissioners, the Administrative Law Judges, and the attorneys representing these parties.  

4.
We previously considered this matter during the November 25, 2008 Commission Weekly Meeting.  We noted that the answer testimony in this docket was due on December 2, 2008.
  We therefore determined the merits of the Motion and waived response time with respect to Staff and the OCC and invited other parties to submit responses to the Motion by 12:00 p.m. on December 2, 2008.
  

B.
Responses and Replies


5.
Colorado Independent Energy Association (CIEA) filed a response to BH/CO’s Motion on November 25, 2008.
  In its response, CIEA states that the main issue in this docket for CIEA and its members is BH/CO’s argument that there is insufficient time to conduct a competitive bidding process to meet BH/CO’s need for power by January 1, 2012.  CIEA states that the only support for BH/CO’s claim that there is an approximately 36-month timeline for ordering and installing a new gas turbine is the correspondence with turbine manufacturers, which BH/CO seeks to withhold from most parties in this docket.  CIEA states that the actual timelines needed to order and install a new turbine could be much less, which would allow sufficient time for an expedited bidding process.  In CIEA’s opinion, BH/CO does not explain in sufficient detail why this correspondence deserves extraordinary protection or why it could not be provided to the attorney and testifying witness for CIEA.    

6.
In the alternative, CIEA proposes that the Commission conduct an in camera review of the correspondence in question to fashion an equitable and balanced approach to any protective order conditions.


7.
In its reply to CIEA, BH/CO again states that it has already provided the ship dates to all parties in this docket.  BH/CO states that if CIEA believes that the timelines to order and install new turbines are less than 36 months, then it can file answer testimony setting forth its own information and it does not need to see the confidential correspondence to do so.  BH/CO points out that Staff, the OCC, and the Commissioners will have access to the confidential correspondence and can evaluate it against any answer testimony on this issue sponsored by 

CIEA.  BH/CO argues that CIEA’s members are competitors of the Company and it is not possible to provide the timeline information without disclosing other confidential information, which in turn would compromise the competitive bidding process.  BH/CO filed a correction to its response (regarding its statement that Mr. Muller of CIEA was not an attorney) on December 2, 2008.  


8.
On December 2, 2008, Environmental and Community Intervenors (ECI) filed a response to the Motion.
  ECI states that it opposes BH/CO’s Motion and agrees with CIEA.  


C.
Findings
9.
We find that the information for which BH/CO requests extraordinary protection might be critical to central issues in this proceeding.  Rule 1100(a)(III) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 states that the Commission may review in camera the allegedly highly confidential materials in ruling on the merits of a motion for extraordinary protection.  The Commission amended Rule 1100(a)(III) in Docket No. 07R-325ALL.  In addressing the exceptions filed in that docket the Commission stated, in pertinent part, that: 

We emphasize…that if we determine that we must review a complete copy of the materials for which extraordinary protection [is sought] in camera to decide a motion, we will not hesitate to ask for it.  See Decision No. C08-0237, ¶15, mailed March 10, 2008.  
10.
We find that an in camera review will be helpful to us in issuing a well-informed decision on the merits of the Motion.  We therefore order BH/CO to file a complete unredacted version of its correspondence with turbine manufacturers (four copies) for an in camera review on or before December 8, 2008.  We will rule on the merits of BH/CO’s Motion after the in camera review is completed.  
II.
ORDER
A.
The Commission Orders That:

1. Black Hills/Colorado Electric Utility Company, LP (BH/CO), is ordered to file a complete unredacted version of its correspondence with turbine manufacturers (four copies) for an in camera review pursuant to Rule 1100(a)(III) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 on or before December 8, 2008.

2. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS' WEEKLY MEETING
December 3, 2008.
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� On page 2, ¶2 of its Motion, the Company states that in response to CPUC 1-19 it provided last quarter 2010 and first quarter 2011 as delivery dates for the turbines.


� See Decision No. C08-1151, mailed October 31, 2008, at ¶9, setting forth procedural deadlines in this docket.  


� See generally, Decision No. C08-1238, mailed November 25, 2008.


� CIEA is an intervening party in this docket.  See Decision No. C08-0996, mailed September 22, 2008, at ¶10.


� ECI is an intervening party in this docket.  It is comprised of Western Resource Advocates, Sierra Club, Better Pueblo, and Smart Growth Advocates.  See Decision No. C08-0996, mailed September 22, 2008, at ¶¶11-12.
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