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I. By the Commission:
A. Statement

1. This matter comes before the Commission for consideration of a Motion for Extraordinary Protection filed by Black Hills/Colorado Electric Utility Company, LP (BH/CO or Company) on November 24, 2008. In its Motion, BH/CO seeks extraordinary protection for the correspondence between BH/CO and turbine manufacturers concerning acquisition of turbines.  BH/CO requests that the Commission waive response time to its Motion.  

2. By way of background, Staff of the Colorado Public Utilities Commission (Staff) submitted the following discovery request to BH/CO:

Discovery Request No. CPUC 1-19:

In his Direct Testimony, page 13, Table 9-1, the witness [Thomas Ohlmacher] provides milestones for plant completion.  The table includes a January 2009 milestone for the payment of a nonrefundable deposit for the turbines to secure turbine protection slots.  Please provide all correspondence between Black Hills and turbine manufacturers that support the assertion that roughly 36 months are required to secure turbines for summer 2012 commercial operation.   

BH/CO states that it provided the ready to ship information to Staff in response to this discovery request.  BH/CO states that all parties have the ready to ship date information without the need to review the underlying correspondence itself.

3. BH/CO argues that the underlying correspondence between BH/CO and turbine manufacturers that supports the ready to ship dates contains competitive information.  BH/CO claims that the information regarding the dates is so interrelated with the other contract terms and conditions that it is not possible to redact the materials to provide only the ready to ship dates. BH/CO argues that extraordinary protection is necessary to protect the integrity of a competitive bidding process.  BH/CO proposes that access to this information should be limited to Staff, the Colorado Office of Consumer Counsel (OCC), the Commissioners, the Commission’s ALJs and the attorneys representing these parties.  
4. We note that answer testimony in this docket is due on December 2, 2008
 and that Staff may need to review a full response to its discovery request before finalizing its answer testimony.  On the other hand, we must give all parties in this docket a meaningful opportunity to respond to the Motion.  Due to the press of time, we waive response time to this Motion and consider the merits at this time.  However, we invite the parties other than Staff and the OCC to submit responses by 12:00 p.m. on December 2, 2008.  

B. Legal analysis

5. Procedural due process imposes constraints on government actions that deprive parties of liberty or property interests.  Matthews v. Eldridge, 429 U.S. 319 (1976).  The Court stated that due process is a flexible concept and how much process is due depends on the facts and circumstances of each particular case.  Id.  The Court listed three factors which must be balanced in determining how much due process is required in a particular case: (1) the liberty or property interest that will be affected by a government action; (2) the risk of erroneous deprivation of such interest through the procedures already in place and the probable value of additional procedural safeguards; and (3) the burdens of additional procedural requirements. 

6. Both state and federal courts have determined that there is no constitutional right to discovery in administrative agency proceedings.  See Kelly v. U.S. Envtl. Prot. Agency, 203 F.3d 519 (7th Cir. 2000); Alexander v. Pathfinder, Inc., 189 F.3d 735 (8th Cir. 1999); Chafian v. Alabama Bd. of Chiropractic Exam’rs, 647 So.2d 759 (Ala. Civ. App. 1994).  Instead, the extent of discovery in administrative agency proceedings is determined via the applicable statutes and agency rules.  It is important to note that the rules promulgated by an administrative agency are presumed valid and the challenger has the burden of proving their invalidity beyond a reasonable doubt.  See Mile High Greyhound Park, Inc. v. Colorado Racing Comm’n, 12 P.3d 351 (Colo. App. 2000).

7. The Colorado Supreme Court previously upheld a Commission decision granting a Public Service motion for extraordinary protection.  See Pub. Serv. Co. of Colorado v. Trigen-Nations Energy Co., L.L.L.P., 982 P.2d 316 (Colo. 1999).  In that case, Public Service filed an application for authority to provide electric service to certain customers at below-tariff rates and the Commission issued a protective order keeping the names of these customers confidential.  A cogeneration facility operator and an advocacy organization contested the protective order.  The Commission found that disclosing this information would reveal Public Service’s strategic marketing decisions and would result in harm to it.  The court emphasized due deference to the fact-finding and policy making roles of the Commission and ruled that the Commission did not abuse its discretion in issuing the protective order.  Id., at 326.  
8. Moreover, Rule 1001 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, provides that the Commission may seek guidance from the Colorado Rules of Civil Procedure (C.R.C.P.), although it is not strictly bound by these rules.  The C.R.C.P. are useful for purposes of comparison as well.  C.R.C.P. 26(b) provides that privileged information is not subject to discovery. C.R.C.P. 26(c)(7) states that the court may issue an order that a trade secret or other confidential commercial information not be revealed or be revealed only in a designated way.  The courts have ruled that good cause for a protective order under C.R.C.P. 26(c)(7) is determined by balancing the need to limit exposure of a trade secret against the need of the opposing party to have knowledge of the nature of the secret; the standard of review on appeal is whether the court abused its discretion.  See Curtis, Inc. v. District Court, 526 P.2d 1335 (Colo. 1974); Direct Sales Tire Co. v. District Court, 686 P.2d 1316 (Colo. 1984). 
9. In Docket No. 07R-325ALL, the Commission amended Rule 1100(a)(III), dealing with extraordinary confidentiality. In addressing exceptions filed by several parties in that docket the Commission stated, in pertinent part, that: 

We do not believe that requests for extraordinary protection are routine and we will grant them only if the moving party meets its high burden.  We will also consider solutions such as allowing counsel for intervening parties to review the materials.  See Decision No. C08-0237, mailed March 10, 2008.  
10. Rule 1100(a)(III), as amended, requires the party seeking extraordinary protection to bear the burden of proof of establishing the need for extraordinary protection.  In addition, that party must demonstrate that protection under the rules governing ordinary confidentiality would not be sufficient.  Rule 1100(a)(III) also requires that party to submit an affidavit containing the names of persons with access to the information and the period of time for which the information must remain undisclosed, if known.  
C. Findings and Conclusions

11. We find that BH/CO complied with the requirements of Rule 1100(a)(III) and that the correspondence between BH/CO and manufacturers concerning the acquisition of turbines is commercially sensitive.  In addition, answer testimony in this docket is due on December 2, 2008 and Staff may need to review a full response to its discovery request before finalizing its answer testimony.  However, we must weigh the confidentiality and timing considerations with the facts and circumstances of this to comply with the procedural due process requirements of Matthews v. Eldridge and Trigen-Nations.  We grant the Motion and waive response time.  However, we invite the intervenors other than Staff and the OCC to submit responses to this Order by 12:00 p.m. on December 2, 2008.  
II. ORDER:

A. The Commission Orders That:

1. The Motion for Extraordinary Protection filed by Black Hills/Colorado Electric Utility Company, LP (BH/CO) on November 24, 2008 is granted, consistent with the discussion above.  
2. We invite the parties other than Staff of the Colorado Public Utilities Commission (Staff) and the Colorado Office of Consumer Counsel (OCC) to file responses to this Order by 12:00 p.m. on December 2, 2008.  
3. The Commissioners, the ALJs, Staff, the OCC, and their respective attorneys shall be granted access to the confidential material related to the acquisition of turbines.
4. To have access to the information protected by this Order, the employees of the OCC must sign, serve, and file with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information attached to this Order as Appendix A.

5. To have access to the types of documents and information protected by this Order, attorneys employed by the Colorado Attorney General’s Office must represent the Commission, Staff, or the OCC in this matter and must have sign, serve, and file with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information attached to this Order as Appendix A.

6. To have access to the types of documents and information protected by this Order, members of Staff of the Commission must sign and have on file with the Commission a current annual nondisclosure agreement in accordance with Rule 1100(g).
7. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
November 25, 2008.
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