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I. BY THE COMMISSION
A. Statement and Background

1. This matter comes before the Commission for consideration of various procedural matters related to the application filed by Qwest Corporation (Qwest) for the authority to set the maximum price for residential basic local exchange service and to approve Qwest’s proposed rates and tariffs for residential basic local exchange service, measured service, message service, the tribal lifeline credit, and the low income telephone assistance program credit (Application).  Qwest filed this Application on September 8, 2008.

2. In Decision No. C08-1167, we vacated filing deadlines established pursuant to 4 Code of Colorado Regulations 723-1-1405(d)(II), and instead, we required the parties jointly to develop a proposed procedural schedule and then for Qwest to file such proposed procedural schedule no later than noon on November 13, 2008.  Decision No. C08-1167 also ordered a prehearing conference at 2:30 p.m. on November 14, 2008 to discuss the proposed schedule and any other procedural matters. 
3. We also directed the parties in this docket to respond to the Office of Consumer Counsel’s suggestion in its Notice of Intervention that the Commission should hold this Application in abeyance and first undertake a rulemaking to interpret the new statutory provisions that govern this case.  These responses were due by noon on November 13, 2008.  The parties filing responses include:  Staff of the Colorado Public Utilities Commission (Staff), the Colorado Telephone Association (CTA), Qwest, and the Colorado Office of Consumer Counsel (OCC) (collectively referenced as the Parties).  
4. We addressed various procedural issues at the pre-hearing conference on November 13, 2008.  We discuss these issues and present our findings below.
B. Discussion

1. OCC’s Suggestion to Hold the Application in Abeyance Until After a Rulemaking

5. In its intervention, the OCC recommended that the Commission institute a rulemaking and hold Qwest’s Application in abeyance.  The OCC submitted that the statutory change governing this Application would affect most, if not all, local exchange carriers in Colorado.  In its response to Decision No. C08-1167, the OCC clarified that this was in fact a recommendation and not a separate motion.  It also reaffirmed its position that the rulemaking path was the best alternative to efficiently address issues as to clarification, and a rulemaking would alleviate concerns of quasi-rulemaking occurring in this docket.

6. Qwest opposes the OCC’s recommendation.  Qwest asserts that the Commission should not conduct a rulemaking, primarily because such a rulemaking is not required by any statute.  It also argues that the tasks of analyzing data and data sources can be accomplished through this docket.  Qwest submits that it is better to examine the data and determine the best course to proceed, unencumbered by a rule.  Finally, Qwest notes that the Commission would not be able to complete a rulemaking and this Application proceeding by the 210-day deadline in this docket.

7. CTA also filed a response.  Regarding the rulemaking issue, CTA agrees with the OCC’s assertion that a rulemaking would give guidance to all providers affected by the changes in the statute.  However, CTA disagrees that Qwest’s Application should be held in abeyance unless Qwest voluntarily agrees to do so.

8. Staff also filed a response.  It articulated that Staff understands the OCC’s concerns, but submits that it is unnecessary to commence a rulemaking at this time to define the criteria and methodology to be used in a rule.  In particular, Staff’s concerns include the lack of specificity and hard criteria for implementing § 40-15-502(3)(b)(I.5), C.R.S.  Staff submits that establishing rules may reduce the Commission’s flexibility in considering various approaches.  Therefore, Staff recommends that the Commission proceed with this docket.  However, Staff is concerned that there is a void in the statute regarding price cap tied to “levels in effect on May 13, 1995” which submitted the reference to a price cap tied to price “levels determined by the Commission.”  Therefore, Staff submits the Commission should fill this void by adopting a narrow emergency rule.
9. We understand the OCC’s concerns and agree that a rulemaking might be appropriate at some time.  We also agree with Qwest that we would not be able to complete a rulemaking and comply with the 210-day deadline if we were to hold this docket in abeyance pending a rulemaking.  Additionally, hearing this docket before undertaking a rulemaking, if we determine a rulemaking is required, would help shape better, more applicable rules.  Therefore, we find that a rulemaking, emergency or otherwise, is not needed at this time.

2. Scope of this Docket

10. In Qwest’s November 13, 2008 filing, Qwest argues that the scope of this docket is defined by Qwest’s Application, and the Commission should refrain from dictating what should be contained in Qwest’s direct case.  It submits that the Commission should not pre-judge the case by requiring that Qwest include certain information in its direct case.  

11. CTA did not address the scope of the docket in its comments.  
12. Staff raises concerns about the amount and type of information that Qwest should include in its direct case.  Staff requests that Qwest’s application address issues related to cost basis, nationwide average price data, how the Commission is to consider the tariff options, evidence concerning net revenue, and data and evidence that allows the Commission to evaluate whether Qwest is in violation of the Commission’s quality of service rules.  Staff also believes that Qwest should address the interaction between a rate increase for residential basic local exchange service and rates paid by LITAP customers.  

13. The OCC’s concerns regarding scope are similar to Staff’s.  The OCC requests that Qwest include information regarding net revenues, how additional revenues from its proposals will affects its CHCSM draw, evidence regarding how many customers will find the increase unaffordable, and evidence of compliance with the Commission’s quality of service rules. 
14. At this time, we find that we will not order Qwest to include any specific information in the direct case except for addressing § 40-15-502(3)(b)(I.5)(D), C.R.S., which pertains to net revenues.  However, we disagree with Qwest that the Commission cannot or should not order an applicant to provide specific information if the Commission determines it is relevant.  We also agree that some of the other issues raised by Staff and OCC in their November 13, 2008 filings are also of concern to the Commission, and we direct Qwest to use those filings as a general indicator for the type of information we expect Qwest to address in its direct case.  

3. Parties’ Proposed Procedural Schedule

15. The Parties propose the following procedural schedule and deadlines in this docket:

Direct Testimony:
December 4, 2008

Answer Testimony:
February 3, 2009

Cross-Answer Testimony:
February 17, 2009

Rebuttal:
March 3, 2009

Hearing:
March 31-April 1, 2009

Statements of Position:
April 15, 2009

16. We accept the proposed schedule, except that we will reserve three days for the hearing rather than two days.  Therefore, we find that the hearing will be held on March 30 and 31, 2009, and April 2, 2009 (we will not hold a hearing on Wednesday, April 1, 2009).  Because the hearing will end later than anticipated from the parties, Statements of Position will be due on April 17, 2009.

17. We should also note that we will require the Parties to pre-file corrections to testimony by Friday, March 20, 2009.  

4. Discovery and Other Matters

18. The Parties agree to the following discovery deadlines:

· 10 calendar days to respond to discovery on direct

· 7 calendar days to respond to discovery on answer and cross-answer

· 5 calendar days to respond to discovery on rebuttal

19. We also find that all discovery disputes will be heard by an administrative law judge (ALJ).

20. Although the Parties did not address this, we will allow parties to serve each other electronically if they desire.  Filings with the Commission still must be made in hard copy, at least until we have officially established our e-filing system.

21. Please add Becky Bye, Commission Counsel, to your service list.  Her contact information is as follows:

Becky Bye
Assistant Attorney General
1525 Sherman Street, 6th Floor
Denver, CO 80203
Email:  becky.bye@state.co.us

22. Many members of the public filed comments in response to this Application.  The large response suggests to us that we should consider holding one or more public hearings regarding this Application.  We are currently exploring the possibility of holding a public hearing, which we will announce at a later date.

II. ORDER
A. The Commission Orders That:

1. This Application will not be held in abeyance, and we decline to initiate a rulemaking, consistent with the discussion above.
2. We decline to issue an emergency rulemaking as requested by Staff of the Colorado Public Utilities Commission (Staff).  
3. We direct Qwest to address § 40-15-502(3)(b)(I.5)(D), C.R.S., in its direct case.  We also direct Qwest to use the November 13, 2008 filings of Staff and of the Colorado Office of Consumer Counsel as a general indicator for the type of information we expect Qwest to address in its direct case.  
4. The Parties will be bound by the procedural schedule, detailed above.

5. The Parties must comply with their proposed discovery schedule, detailed above.

6. Parties may serve each other electronically, but parties must still serve the Commission with hard copies until an e-filing system is officially implemented.
7. A hearing is scheduled and will be held on the following dates, at the following time, and in the following location:  
DATES:
March 30 and March 31, 2009 and April 2, 2009
TIME:
9:00 a.m. 

PLACE:
Commission Hearing Room

1560 Broadway, Suite 250

Denver, Colorado  
8. This Order is effective on its Mailed Date.

B. ADOPTED AT THE COMMISSIONERS' PREHEARING CONFERENCE,
November 14, 2008.
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