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I. BY THE COMMISSION

Statement, Findings, and Conclusions

1. This matter comes before the Commission for consideration of a Motion for Extraordinary Protection and Request for Waiver of Response Time (Motion) filed by Public Service Company of Colorado (Public Service) in the above captioned docket on November 10, 2008.  Contemporaneous with the Motion, Public Service also filed its Application for Approval of the Sale of the Technical Services Building located at 550 15th Street, Denver, Colorado (Application) in both a public version and a highly confidential version.  

2. Through its Motion, which is accompanied and supported by the Affidavit of Kristen Karabensh, Public Service indicates that the Application contains certain highly sensitive information.  Public Service further indicates that future documents to be filed in this matter are likely to contain highly sensitive information.  Public Service claims that disclosure of this sensitive information could undermine its efforts to maximize the sale price of the Technical Services Building (TSB), thereby injuring the interests of its customers in keeping rates as low as it reasonably can.  

3. Public Service requests that the Commission invoke extraordinary protective provisions for the proposed terms and conditions of the sale of the TSB, as well as any information contained in Public Service’s prefiled testimony and exhibits, pleadings, or other documents that may be disclosed during discovery from which the sale price and other terms and conditions of the sale may be derived.  Public Service also includes pricing and profit information within the scope of its Motion.  In addition, some of this information is the subject of a confidentiality agreement dated December 26, 2005 by and between Public Service and related entities of Westfield Development Partners (Westfield).

Public Service maintains that its request strikes a balance between protecting its interests and providing the Commission with sufficient input to perform its regulatory duties.  As such, Public Service requests that the following information only be made available to Commissioners, Commission ALJs, Commission Staff, the Colorado Office of Consumer Counsel, and their respective attorneys:

●
Documents containing the proposed price and any proposed terms and conditions for the sale of the TSB (Public Service commits to make this information public once the sale is concluded);

●
Any appraisals of the TSB in Public Service’s or Westfield’s possession;

●
Projected gains that Public Service may realize from the sale (Public Service commits to make the actual gains public once the sale is concluded);

●
The booked value of the asset;

●
The lease agreement for lease of the 1800 Larimer Street building including the exhibits and attachments to the lease agreement;

●
Any references in pleadings, testimony, exhibits, and discovery responses related to the above information.

4. We find that Public Service has stated good cause to grant the Motion.  We agree that disclosure of the information identified above may compromise Public Service’s ability to sell the TSB for the highest price and on the most favorable terms.  We further agree with Public Service that its requested relief strikes a reasonable balance between its need for confidentiality and our need to ensure the integrity of the regulatory process.  We therefore grant the Motion.

5. As the notice period associated with this application has not yet run, there are no parties other than Public Service to this Application at the present time.  Thus, so that we may rule on the Motion in a timely manner, we waive response time to the motion.

6. Finally, however, the Commission notes that Public Service did not fully comply with the requirements of Rule 1100(a)(III) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  Specifically, the affidavit appended to the motion does not set forth “the names” of all persons with access to the information for which Public Service seeks highly confidential treatment.  In this regard, the affidavit is not in compliance with Rule 1100(a)(III).  The Commission will direct Public Service to provide this information within ten days of the date of this Order.

7. Public Service also did not append the “specific form of nondisclosure agreement requested by the party” to its Motion as required by Rule 1100(a)(III) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.  As a result of this deficiency, the Commission will craft in this matter the specific form of nondisclosure agreement.

II. ORDER

A. The Commission Orders That:

1. The Motion for Extraordinary Protection filed by Public Service Company of Colorado (Public Service) in this docket on November 10, 2008 (Motion) is granted consistent with the discussion above and subject to the requirements of Ordering Paragraph No. 8 below.  Response time to this Motion is waived.

2. The types of information and documents described in the Motion, and described above in this Order, are granted the extraordinary protections sought by Public Service.

3. Commissioners, Commission Administrative Law Judges, Commission Staff, the Colorado Office of Consumer Counsel, and their respective attorneys shall be granted access to the confidential material related to Public Service’s Application for Approval of the Sale of the Technical Services Building located at 550 15th Street, Denver, Colorado.

4. To have access to the types of documents and information protected by this Order, employees of the Colorado Office of Consumer Counsel must have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.

5. To have access to the types of documents and information protected by this Order, attorneys employed by the Colorado Attorney General must represent the Commission, Commission Staff, or the Colorado Office of Consumer Counsel in this proceeding and must have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.

6. To have access to the types of documents and information protected by this Order, members of the Staff of the Commission must have signed and have on file with the Commission a current annual nondisclosure agreement in accordance with Rule 4 Code of Colorado Regulations 723-1-1100(g).

7. All persons who have access to the types of documents and information protected by this Order shall maintain and shall treat the documents and information in accordance with the extraordinary protections specified in Ordering Paragraph No. 2, above.

8. Public Service shall file an affidavit within 10 days of the effective date of this Order that specifically identifies the names of the persons with access to the information for which Public Service seeks extraordinary protection.

9. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 12, 2008.
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