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I. BY THE COMMISSION
A. Statement
1. This matter comes before the Commission for consideration of applications for rehearing, reargument, or reconsideration (RRR) of Decision No. C08-1059 (Initial Decision) filed by Sprint Communications Company, L.P. (Sprint) and by CenturyTel of Eagle, Inc. (CenturyTel).  Now, being fully advised in the matter and consistent with the discussion below, we grant in part and deny in part Sprint’s RRR.  We also grant CenturyTel’s request for clarification.  

B. Background

2. On April 10, 2008, Sprint filed a Petition for Arbitration (Petition) pursuant to 47 U.S.C. § 252(b) and Rule 2560 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2.  In its Petition, Sprint requested that the Commission arbitrate unresolved issues in an Interconnection Agreement (ICA) between Sprint and CenturyTel. We referred this matter to an administrative law judge (ALJ) for a hearing and an Initial Decision pursuant to § 40-6-109(6), C.R.S.  


3.
On July 31, 2008, the parties filed a Joint Motion requesting that this matter be submitted to the Commission for an Initial Decision on a stipulated record consisting of pre-filed testimony and exhibits sponsored by the parties.  The ALJ granted the Joint Motion and vacated a previously set hearing date.  The parties submitted their Statements of Position on September 5, 2008.  We mailed the Initial Decision on October 3, 2008.  We adopted the agreement negotiated by the parties with respect to Issue Nos. 8 and 10.  We agreed with Sprint on Issue Nos. 4, 12, and 13.  We agreed with CenturyTel on Issue Nos.1, 2, 3, 5, 6, 7, 11, and 14.  We also ruled, with respect to in Issue No. 9, that we would reject any ICA provision concerning VNXX.


4.
The parties filed their RRR on October 23, 2008.  The parties submitted a Joint Notice of Settlement and Withdrawal of Certain Issues from RRR by CenturyTel on October 31, 2008.  Specifically, CenturyTel withdrew Issue No. 12 as an issue for the Commission’s review from its RRR, following an agreement reached by the parties.  We address the remaining issues (Issue Nos. 3, 4, 5, 6, 7, and 14) below.  

C.
Sprint’s RRR

1.
Issue No. 3


5.
Sprint requests that we reconsider our finding on Issue No. 3 and adopt its proposed language for direct interconnection.  This proposed language would permit Sprint to establish one Point of Interconnection (POI) per Local Access and Transport Area (LATA) at any technically feasible point within CenturyTel’s network.  


6.
Sprint argues that CenturyTel has made broad statements that Sprint’s proposal could result in service degradation for end users but did not provide any specific evidence that it would result in impaired service.  Sprint further argues that CenturyTel’s proposal of establishing multiple POIs based on a volume threshold is not narrowly tailored to address the Commission’s concern and may cause both parties to incur additional costs to arbitrarily establish more than one POI per LATA.


7.
Sprint claims that CenturyTel failed to show that the referenced volume of traffic would negatively affect its network and that CenturyTel’s proposed solution is not directed at specific circumstances that may render a requested interconnection technically infeasible.  Sprint argues that it should not be penalized based on speculation on the part of CenturyTel.  


8.
Sprint states that, in a direct arrangement, CenturyTel has an established point as well as an established facility between its network and the tandem provider.  Likewise, Sprint establishes a facility from a point on its network to the tandem provider.  There is no demarcation point between the facilities that the parties establish between their networks; those arrangements are established with the tandem provider.  Sprint requests that we clarify that a POI as defined by the parties is not applicable in an indirect interconnection arrangement.  


9.
In the Initial Decision, we determined that the need to properly establish a POI applies to both indirect and direct trunking arrangements.  We recognized that an indirect form of interconnection uses common trunks with a third-party tandem provider.  There is no physical demarcation point established directly between the two parties’ networks.  Each party has a POI and a physical linking to the third party tandem provider.  Therefore, a Point of Interconnection - a defined term in the ICA and agreed to by the Parties - is not applicable in an indirect arrangement.


10.
In the Initial Decision, we discussed CenturyTel’s position that the technical feasibility of locating a connection to provide for the exchange of traffic in areas where the parties will compete depends on many variables. CenturyTel claimed that its proposed language recognized that the parties must review these variables in arriving at a feasible interconnection arrangement.  CenturyTel also argued that Sprint’s POI concept would not be technically feasible in many instances.  


11.
Based on our review of the record, we agree with CenturyTel that Sprint’s single POI concept may not be applicable given the architecture of CenturyTel’s network.  We will therefore leave it to the parties to determine how many POIs are necessary.


12.
We clarify that in an indirect interconnection arrangement a POI as defined by the parties is not applicable. We also find that we cannot legally bind a third-party tandem provider who is not a party in this preceding.   

2.
Issue No. 5

13.
In its RRR, Sprint states that it “disagrees with the Commission’s findings that direct interconnection facilities must be priced at intrastate access rates.”  Sprint claims that our findings and conclusions on Issue No. 5 are contrary to prior determinations by the Federal Communications Commission (FCC), the federal courts, and the Commission that interconnection facilities must be priced at Total Element Long Run Incremental Cost (TELRIC) rates.

14.
As we stated in the Initial Decision, Issue No. 5 presents the question of whether the FCC’s decision in Order on Remand, In the Matter of Unbundled Access to Network Elements, Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, 20 F.C.C.R. 2533 (2005) (Triennial Review Remand Order (TRRO)), requires the pricing of direct interconnection facilities to be based on the TELRICs principles prescribed by the FCC.  In its Statement of Position and RRR, Sprint claimed that TRRO so requires.  On the other hand, CenturyTel submitted in this proceeding that direct interconnection facilities should be priced at its intrastate access rates instead.  

15.
In the TRRO, the FCC conducted an impairment analysis with respect to entrance facilities (the transmission facilities that connect competitive local exchange carrier (CLEC) networks with incumbent local exchange carrier (ILEC) networks) and found that the characteristics of entrance facilities supported a national finding of non-impairment.  See TRRO, at ¶138.  In paragraph 140 of TRRO, the FCC further stated that:

We note in addition that our finding of non-impairment with respect to entrance facilities does not alter the right of competitive LECs to obtain interconnection facilities pursuant to section 251(c)(2) for the transmission and routing of telephone exchange service and exchange access service.  Thus, competitive LECs will have access to these facilities at cost-based rates to the extent that they require them to interconnect with the incumbent LEC’s network.  

16.
In Southwestern Bell Tel., LP v. Missouri Pub. Serv. Comm’n, 530 F.3d 676, 683-684 (8th Cir. June 20, 2008),
 the court found that the FCC’s finding of non-impairment did not alter the right of CLECs to obtain interconnection facilities under § 251(c)(2) for traffic between CLECs and ILECs.  The court concluded that if a CLEC uses entrance facilities to interconnect with an ILEC (as opposed to backhauling), it has the right to access such facilities from the ILEC and that this access must be provided at TELRIC rates.  Id., at 684, citing Illinois Bell Tel. Co. v. Box, 526 F.3d 1069, 1071-1072 (7th Cir. 2008).

17.
For its part, the Illinois Bell court found that:

What the FCC said in ¶ 140 is that ILECs must allow the use of entrance facilities for interconnection at “cost-based rates.”  TELRIC is a cost-based rate, though not the only one….It is enough for us to conclude that federal law permits a state agency to use the TELRIC method to regulate the price for the interconnection services that an ILEC must furnish under § 251(c)(2).  

(emphasis added).

18.
Other recent judicial and administrative decisions support Sprint’s interpretation of paragraph 140 of TRRO.  See, e.g., Pac. Bell Tel. Co. v. California Pub. Utils. Comm’n, Slip Copy, 2008 WL 501390 (N.D. Cal. February 21, 2008) (affirming an order of the California Public Utilities Commission requiring an ILEC to provide CLECs with access to entrance facilities for interconnection, as opposed to backhauling, at TELRIC rates); In the Matter of Sprint Communications Company L.P., Petition for Arbitration of an Interconnection Agreement with CenturyTel of Oregon, Inc., 2008 WL 4493108 (Or. P.U.C. September 30, 2008) (Order No. 08-486, ARB 830) (rejecting interpretation of paragraph 140 of TRRO offered by CenturyTel).  

19.
On the other hand, Michigan Bell Tel. Co. v. Lark, 2007 WL 2868633 (E. D. Mich. 2007) supports the interpretation offered by CenturyTel.  The Michigan Bell court stated that:

It is not reasonable to interpret an explanatory comment, such as the one found in ¶140 of the TRRO, in a manner that undermines the plain meaning of the rule.  The meaning of ¶140 must be interpreted in light of the FCC rule, which provides that entrance facilities need not be provided by incumbent carriers to competing carriers on an unbundled basis. 

The Michigan Bell court concluded that the order by the Michigan Public Service Commission requiring an incumbent carrier to provide entrance facilities to competing carriers at TELRIC rates was invalid.  Michigan Bell, at *7.

20.
The above federal court cases are persuasive but not binding.  It is well-settled that decisions of one federal circuit cannot bind another and that final decisions are left to the United States Supreme Court.  See generally Fristoe v. Thompson, 144 F.3d 627, 630 (10th Cir. 1998).  We did not find any court cases from the Tenth Circuit or the Supreme Court on point.  The issue of whether TRRO requires the prices of entrance facilities used for interconnection to be based on the TELRIC methods therefore appears to be an issue of first impression.   


21.
Sprint also disagrees with our interpretation of Decision No. C06-1280.  In the Initial Decision, we relied on Decision No. C06-1280 for the proposition that a state commission has no authority to order specific rates for elements and services that are no longer required to be offered as part of § 251 and were required to be offered to CLECs only pursuant to § 271.  We concluded that since entrance facilities were not impaired pursuant to TRRO and therefore no longer had to be provided to CLECs pursuant to § 251, the Commission had no authority to set rates for these elements.  On the other hand, in its RRR, Sprint points out that in Decision No. C06-1280, the Commission found that it must use the TELRIC methods for elements and services that are within its authority.  Sprint concludes that because interconnection (and therefore entrance facilities used for interconnection as opposed to backhauling
) is within the Commission’s authority, it must be provided to CLECs at TELRIC rates 


22.
In the Initial Decision, we agreed with CenturyTel that the FCC in TRRO found that entrance facilities were not impaired and thus were not subject to TELRIC pricing methods.  We rejected Sprint’s position that because the FCC found that interconnection facilities must be available pursuant to § 251(c)(2) at cost-based rates, this Commission had authority to order specific rates for these facilities (including entrance facilities when used for interconnection purposes).  We also rejected Sprint’s interpretation of Decision No. C06-1280.  


23.
We now find that Sprint did not raise new arguments and we deny its application for RRR on this issue.  Both parties in this proceeding offered a good faith interpretation of paragraph 140 of TRRO and we find that this is an issue of first impression for this Commission and in the Tenth Circuit.  We affirm the ruling made in the Initial Decision that since entrance facilities are no longer impaired (according to the FCC) they do not need to be provided by ILECs to CLECs at TELRIC prices.  We further note that Sprint mischaracterizes our ruling by stating that it requires the facilities to be priced at intrastate access rates.  On the contrary, as stated above, we have no authority to set specific rates for entrance facilities, whether intrastate access rates, TELRIC rates, or any other rates.  We adopted CenturyTel’s legal interpretation of paragraph 140 of TRRO, and interstate access rates simply happened to be the rates that CenturyTel was offering for its entrance facilities. We do not actually require these rates.  

3.
Issue No. 6


24.
Sprint requests that we reconsider our finding that the ICA should include a DS1 trigger for instituting dedicated trunks.  Sprint argues that this finding is contrary to precedent from courts and other state commissions.  


25.
Sprint also disputes our conclusion that CenturyTel’s position to impose a DS1 threshold is “reasonable” and the “only sustainable proposal”. Sprint submits that CenturyTel’s position is unreasonable and unsustainable since it conflicts with court precedent.  Sprint claims that if it chooses to indirectly interconnect with CenturyTel, it should be able to do so without a DS1 limitation.  


26.
In addition, Sprint argues that imposing a DS1 trigger for establishing direct interconnections is unreasonable because a DS1 trigger is arbitrary and disregards economic considerations.  Sprint claims that indirect interconnection with CenturyTel is more efficient for both parties.  


27.
Sprint states that it may choose to indirectly interconnect with CenturyTel, but a DS1 limitation arbitrarily impedes Sprint’s ability to determine whether indirect interconnection is economically efficient.  Sprint argues that the additional cost of a direct interconnection as compared to an indirect interconnection is a barrier to entry.


28.
CenturyTel represented in the record that its existing trunking with the tandem has not been engineered for local traffic, therefore leading to difficulties in sizing such trunking correctly and avoiding the potential for overload.  Further, where proper traffic identification is not ensured, the ability to assess proper intercarrier compensation is undermined, thereby upsetting the underlying regulatory policies that spread cost recovery over the available sources for such recovery.  

29.
We are not persuaded by the arguments made in Sprint’s RRR.  Sprint has not offered a new argument that would cause us to reconsider the rulings made in the Initial Decision on this issue.  We therefore deny Sprint’s RRR on this issue.

4.
Issue No. 7


30.
Sprint disagrees with our finding that it should be required to enter into traffic exchange agreements with third-party carriers for traffic that transits CenturyTel’s network.   Sprint also disagrees with our finding that Sprint should, in the event it does not enter into traffic exchange agreements, indemnify CenturyTel regarding any actions or complaints brought against CenturyTel regarding non-payment of Sprint’s originated traffic.  Sprint argues that both of these requirements are not necessary because the FCC has already clarified that the originating carrier is responsible for paying the terminating carrier for the termination of traffic.  Sprint argues that requiring third-party agreements would create a large and unnecessary burden and the proposed indemnification provisions would not address CenturyTel’s concerns about being a middle man.  


31.
Sprint also points out that with respect to Issue No. 11 (regarding terms for transit service) we found that “that since this service is not offered in Colorado, then there is no need to address the pricing structure until such time the service becomes available.”  Sprint argues that Issue No. 7 also pertains to transit service offered by CenturyTel and that Sprint’s position on Issue No. 7 would be consistent with the Commission’s decision in Issue No. 11.  Therefore, according to Sprint, the language proposed by CenturyTel requiring indemnification and third party arrangements should be deleted and the issue addressed only when such service becomes available.  


32.
We are persuaded by the arguments made in Sprint’s RRR on this issue.  We find that the section regarding the terms for transit service should be deleted and addressed only when such a service becomes available. If this occurs, the ICA would need to be amended to reflect this change.

5.
Issue No. 14


33.
Sprint disagrees with our finding that it should be required to implement a percentage of local usage (PLU) factor.  Sprint points out that pursuant to the ICA it will provide Signaling System 7 (SS7)
 signaling information and other billing information, where available, that conforms to the industry standard billing formats.  Sprint also states that it already provides a calling party number (CPN)
 in its signaling.  Sprint argues that since it will provide this information to CenturyTel, precedent from federal and state commissions directs that CenturyTel should do what is under its control to ensure that it can identify and bill traffic terminated to it through a third party before shifting that burden to another carrier.  


34.
Sprint argues that precedent from both federal and state commissions confirms that small carriers like CenturyTel may have to expend resources to properly measure traffic.  For example, the FCC has indicated that “to implement transport and termination pursuant to § 251(b)(5), carriers, including small incumbent LECs and small entities, may be required to measure the exchange of traffic, but we believe that the cost of such measurement to these carriers is likely to be substantially outweighed by the benefits of these arrangements.”  See In 

the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, 11 F.C.C.R. 15499 (1996), at ¶1045 (emphasis added).  In addition, the Arkansas Public Service Commission adopted Sprint’s position on this issue and found that it “conforms to industry billing standards.”  In the Matter of a Petition for Arbitration by Sprint Communications Company LP v. CenturyTel of Mountain Home, Inc., Arkansas Public Service Commission Docket 08-031-U, Order #6, Arbitrator’s Decision (adopted by the commission), July 18, 2008, p. 14.  


35.
Sprint advocates that the above precedent supports its position that it should not be required to implement a PLU factor because it will provide CenturyTel with SS7 information that contains CPN information. Sprint claims that even though CenturyTel states that it cannot use its current SS7 system to bill access calls,
 CenturyTel cannot rely on Sprint to resolve its billing issues.  Moreover, CenturyTel is billing Sprint today for toll traffic sent over common trunks through a third party tandem provider, which, according to Sprint, implies that CenturyTel has some means of identifying that traffic.
 


36.
Sprint argues that CenturyTel should put in place the mechanisms needed, such as an update of its SS7 billing system, to properly bill traffic.
  Sprint further claims that because it will provide CPN information, it should not be required to provide a PLU factor
 to measure the exchange of traffic.  Sprint points out that the PLU factor that CenturyTel wants is based on the CPN information and argues that CenturyTel will have the pertinent information that the PLU factor will be based on and enough information to properly bill the traffic.  Sprint claims that CenturyTel is trying to pass any costs that it should expend over to Sprint by having Sprint implement a PLU factor.  


37.
Sprint urges the Commission not penalize Sprint for CenturyTel’s unwillingness to resolve its billing issues or its unwillingness to correct any inadequacies between CenturyTel and the tandem provider.  Sprint argues that placing this requirement on Sprint is discriminatory if this requirement is not placed on all other carriers that indirectly interconnect with CenturyTel.  


38.
We are not persuaded by Sprint’s arguments on this issue.  We find that our ruling in the Initial Decision was based on the record and Sprint has not offered any new argument that we did not consider when we made that ruling.  We find that when CenturyTel updates its SS7 billing system, to properly bill traffic, this term of the ICA will need to reflect this changed circumstance.  We instruct the Parties to include language in the ICA that upon change circumstance as discussed above they will file an amendment to the ICA to reflect this change.  We therefore deny Sprint’s RRR on this issue.

D.
CenturyTel’s RRR

1.
Issue No. 4


39.
CenturyTel points out that in the Initial Decision, we concluded that the separate facility charge language requested by Sprint should be included in the conforming ICA.  CenturyTel specifically refers to paragraph 69 of the Initial Decision, where we stated:

We find the record compels us to follow the FCC rules, decision of other state commissions and courts, and its prior decision and require the Parties to an ICA share the cost of the facilities that run between their networks on a proportional basis based on the traffic each sends over those facilities.  Keeping with its approach on other unresolved issues, unable to refute or distinguish established precedent, we adopt Sprint’s position and the ICA language proposed by Sprint.  

40.
CenturyTel argues that, in light of the above language, the only logical conclusion is that the Commission intended shared facilities to be only those within CenturyTel’s incumbent network area.  CenturyTel claims that this interpretation is consistent with the resolution of Issue No. 3 in the Initial Decision.  CenturyTel requests a confirmation that its interpretation of the Commission’s ruling in paragraph 69 is correct and states that this clarification is necessary to provide directions to the parties as they prepare the conforming ICA.  


41.
In addressing the arguments made in Sprint’s RRR with respect to Issue No. 3, we stated that we would leave it to the parties to determine how many POIs are necessary.  We also stated that in the Initial Decision that we agreed with Sprint’s position that interconnection benefits the end user customers of both parties by allowing these customers to originate calls and to have these calls ultimately terminated to other customers.  The “Calling Party’s Network Pays” principle requires the originating carrier to be financially responsible for delivering that call to the terminating carrier.  We therefore require the parties to share the cost of the interconnection facility between their networks based on their percentages of originated traffic in accordance with FCC rules and orders.  

II. ORDER
A. The Commission Orders That:


1.
The Applications for Rehearing, Reargument, or Reconsideration of Decision No. C08-1059 filed by Sprint Communications Company, L.P., and by CenturyTel of Eagle, Inc., are granted in part and denied in part, consistent with the discussion above.


2.
This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
November 20, 2008. 
	(S E A L)
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� In its RRR and Statement of Position, Sprint cites the district court opinion, Southwestern Bell Tel., LP v. Missouri Pub. Serv. Comm’n, 461 F.Supp.2d 1055 (E.D. Mo. 2006).   The district court opinion was affirmed by the United States Court of Appeals for the Eighth Circuit.


� Backhauling is the practice of routing telecommunications traffic beyond its intended destination, and then back to the intended destination, usually for the purpose of taking advantage of tariffs or prices that are lower than those afforded by direct routing


� Signaling System 7 is an architecture for performing out-of-band signaling in support of the call-establishment, billing, routing, and information-exchange functions of the public switched telephone network. It identifies functions to be performed by a signaling-system network and a protocol to enable their performance.


� CPN is a set of digits and related indicators (type of number, numbering, plan identification, screening indicator, presentation indicator) that provide numbering information related to the calling party.


� Miller Rebuttal Testimony, p. 26.


� Burt Rebuttal Testimony, p. 67.


� Burt Rebuttal Testimony, p. 68.  


� PLU factors indentify the jurisdiction of each call type carried over a trunk group. 
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