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I. BY THE COMMISSION

A. Statement and Background

1. This matter comes before the Commission regarding exceptions to Recommended Decision No. R08-0788 (Recommended Decision), effective on July 29, 2008.  On August 15, 2008, Investment Group, Inc.; SW Chambers, LLC; and SWIG Cutler JV (collectively Landowners) filed exceptions to the Recommended Decision.  On August 18, 2008, the Board of County Commissioners of Adams County, Colorado (Adams County); Tri-State Generation and Transmission Association (Tri-State); and the City of Commerce City, Colorado (Commerce City) also filed separate exceptions to the Recommended Decision.  On August 29, 2008, Tri-State filed its Response to Landowners’ exceptions, and on September 2, 2008, Tri-State separately filed its Response to Adams County’s exceptions and Commerce City’s exceptions.  Commerce City and Adams County (collectively referenced as local governments) also filed separate responses to Tri-State’s exceptions to the Recommended Decision on September 2, 2008. 

2. For this project, Tri-State proposes to construct a 4.5-mile overhead 115 kV electrical transmission line as part of Phase II of the United Power System Improvement Project.  The proposed transmission line for Phase II of the project would connect the Reunion Substation located southeast of 104th and Tower Road in Commerce City with the Prairie Center Substation located northeast of I-76 and East 128th Avenue in Brighton, Colorado. Tri-State proposes to locate the line directly adjacent to the east side of the E-470 highway.  Approximately 3.5 miles of the proposed line would run through Commerce City and the remaining segment of the line would be located in what is currently unincorporated Adams County.  

3. By Decision No. C04-0725, the Commission determined that Phase II of the United Power System Improvement Project did not require a new Certificate of Public Convenience and Necessity (CPCN) and therefore, Tri-State would construct the facilities pursuant to an existing CPCN.

4. On December 11, 2006, the City Council for Commerce City adopted Resolution No. 2006-83 approving Tri-State's permit application with specific conditions Tri-State must follow for the council.  In this Application, Tri-State seeks to overturn the condition that requires it to construct the transmission line underground in the E-470 multi-use easement (MUE).

5. On September 11, 2006, the Board of County Commissioners for Adams County, Colorado, approved a conditional use permit in its Zoning Hearing Decision with certain conditions.  In this Application, Tri-State seeks to overturn Conditions Precedent 1 and 3.  Condition Precedent 1 requires that Tri-State obtain all necessary easements/agreements with property owners and utility companies and obtain transmission line interconnection agreements, if necessary.  Condition Precedent 3 requires Tri-State to obtain easements for facilities that cross private property.  Tri-State also submits that both Precedents would be redundant.  It also objects to Adams County’s condition that it build the transmission line underground in the MUE.

6. Tri-State initiated this proceeding on July 5, 2007 for a determination under § 29-20-108(5), C.R.S., that the conditions imposed by Adams County and by Commerce City on Phase II of Tri-State’s United Power System Improvement Project will unreasonably impair Tri-State’s ability to provide safe, reliable, and economical service to the public. 

7. In Decision No. C07-1102, mailed on December 28, 2007, the Commission referred this matter to an administrative law judge (ALJ) for an initial decision.  Specifically, the Commission referred to the ALJ the merits of the Application and the decision regarding whether the conditions imposed by the local governments on Phase II of Tri-State’s United Power System Improvement Project will unreasonably impair Tri-State’s ability to provide safe, reliable, and economical service to the public. 

8. After hearings and reviewing evidence presented by the parties in this docket, the ALJ issued the Recommended Decision, Decision No. R08-0788, on July 29, 2008.  The Recommended Decision contained an in-depth discussion on the various issues and arguments raised by all parties involved.  After making various findings of fact and conclusions, the ALJ granted in part, Tri-State’s application pursuant to § 29-20-108(5), C.R.S.  The ALJ also found the following: the portion of the condition in paragraph no. 8 of Commerce City’s Resolution No. 2006-83 requiring that the transmission line be installed underground and that Tri-State Generation and Transmission Association, Inc., pay all costs is reversed; the portion of Condition 8 of Adams County’s Zoning Hearing Decision requiring that the transmission line be installed underground and that Tri-State Generation and Transmission Association, Inc., pay all costs is reversed; Condition 4 of Adams County’s Zoning Hearing Decision requiring Tri-State to "pay all incremental increases in property taxes resulting from the physical improvements to the property as a result of the transmission pole/line as determined by the County Tax Assessor, if any" is reversed; and, Tri-State must make reasonable pursuit of terms of access of the MUE of the E-470 Public Highway Authority (E-470) for construction of a transmission facility in compliance with this Recommended Decision.  

9. The ALJ also ordered that, in the event the local governments’ conditions requiring construction in the MUE unreasonably impair Tri-State’s ability to provide safe, reliable, and economic service, Tri-State may seek further relief as to these conditions by a motion filed in this docket.  

10. After exceptions were filed, we mailed Decision No. C08-0991 on September 22, 2008.  In Decision No. C08-0991, we discussed the timetable for our deliberations on the parties’ exceptions.  We also disclosed Commissioner Tarpey’s prior professional relationship regarding parties in this case.  The order articulated that Commissioner Tarpey believed that his prior involvement did not represent a conflict or bias that would affect his impartiality to decide the merits of this Application; however, we allowed parties to move for recusal or disqualification within 14 days of the order.  Tri-State was the only party that responded and stated that it did not object to Commissioner Tarpey’s participation in this docket.

11. We review and make findings on the exceptions to the Recommended Decision filed by the parties below.  

B. Recusal

12. No parties in this docket moved for recusal of Commissioner Tarpey.  Additionally, as stated in Decision No. C08-0991, Commissioner Tarpey does not believe his prior involvement would impede his impartiality.  Accordingly, all three commissioners will participate in deliberations regarding this Application.

C. Adams County’s Exceptions

1. The Recommended Decision ignored basic rules of sentence construction
13. Adams County argues that § 29-20-108(5)(c), C.R.S., requires that the Commission find that the conditions imposed by Adams County would unreasonably impair all of the following:  1) Tri-State’s ability to provide safe electric service to the public; 2) Tri-State’s ability to provide reliable electric service to the public; and 3) Tri-State’s ability to provide economical electric service to the public.  It reasons that the use of the word “and” is conjunctive.  It argues that the Recommended Decision ignores that these three conditions are conjunctive.  

14. In response, Tri-State argues that this is illogical, particularly if the condition imposed makes the project unsafe, but it is still economical and reliable.  Tri-State argues that the Commission must have the ability to reverse the permit conditions that impair any factor, and that the adjectives “safe, reliable, and economical” all describe the type of service provided to the public.  

15. Section 29-20-108(5)(c), C.R.S., provides: “[a]n appeal brought pursuant to this subsection (5) shall include a statement of the reasons why the local government action would unreasonably impair the ability of a public utility or power authority to provide safe, reliable, and economical service to the public.”  In the Recommended Decision, the ALJ found that the interpretation requiring Tri-State to prove that all three abilities are impaired is inconsistent with the statutory language.  He stated that the three adjectives all describe the type of service a utility should provide to the public.  The failure of any one of the three results in service that is not safe, reliable, and economical.

16. We must attempt to interpret these rules in accordance with the General Assembly’s purpose and intent in enacting them.  Empire Lodge Homeowners Ass’n v. Moyer, 39 P.3d 1139, 1152 (Colo. 2001). To discern that intent, we look first to the statute’s plain language.  Bd. Of County Comm’rs v. Costilla County, 88 P.3d 1188, 1193 (Colo. 2004). Where the language of a statute is plain and clear, we must apply the statute as written.  Univex Int’l, Inc. v. Orix Credit Alliance, Inc., 914 P.2d 1355, 1358 (Colo. 1996). 
17. We agree with the ALJ’s interpretation of § 29-20-108(5)(c), C.R.S. In the sentence, each one of the three prongs is an important public policy goal that the Commission must safeguard.  Requiring Tri-State to prove that all three prongs are impaired would not accomplish that goal.  In addition, if we assume that “safe, reliable, and economical service to the public” is the goal, then if any one of the three characteristics is missing, that goal is not met. 

18. From a technical aspect, typically when the legislature intends for various factors to be considered or whether an application must meet various prongs of a test, it unambiguously identifies each factor in the form of complete sentences or subsections.  See, e.g., § 40-6.5-105(1), C.R.S. (addressing various factors the Commission must use to award attorney fees) and § 29-20-105(8)(d), C.R.S. (discussing nine factors the Commission must consider when considering a land use permit appeal).  In this case, the legislature chose to refrain from listing “safe, reliable, and economical service” as separate subsections or separate objectives.  Therefore, we deny this exception and find that this is a comprehensive sentence rather than a sentence setting out three separate requirements for Tri-State’s Application.  

2. The Recommended Decision did not support its finding that undergrounding the transmission lines would unreasonably impair Tri-State’s ability to provide economic service to the public
19. Adams County also argues that the Commission must determine whether the undergrounding requirement of the two local governments unreasonably impairs Tri-State’s ability “to provide economical [electric] service to the public” under § 29-20-108(5), C.R.S.  Adams County contends that the evidence does not support this finding.

20. Additionally, Adams County submits that since this Commission has never reviewed Tri-State’s rate structure, then the Commission cannot make a meaningful determination as to whether additional costs unreasonably impairs Tri-State’s ability to provide service to its customers.  It also argues that the $8 million cost differential would not affect current or future rates.  See Recommended Decision, at ¶94, p. 25.

21. In response, Tri-State argues that the Recommended Decision provided a thorough financial analysis of the proposed project and the interests at stake.  It also argues that economic impact may not be measured only by the increase in rates to a public utility because the language of § 29-20-108(5), C.R.S., does not mention rates or require an examination of costs.  Tri-State also submits that the proper issue to address in this context is a prudent expenditure of utility resources—and, in some instances, whether it is a prudent expenditure of ratepayer funds since costs may be passed to ratepayers in some form.

22. Tri-State agrees with the ALJ’s analysis using the “prudent utility analysis” since it is often employed at the Commission.  Tri-State advocates that the appropriate test is whether the additional cost associated with the local governments’ decision is a prudent expenditure of utility resources.  

23. The ALJ conducted a lengthy financial impairment analysis for this project. See Recommended Decision, at pp. 15-23.  Among these findings, the ALJ concluded that when rates are unregulated, the “economic reasonable impairment” issue must be considered on the utility level and not on the residential level.  See Recommended Decision, at ¶92, p. 24.  The ALJ also noted that it was uncontested that Tri-State’s proposed project will cost less to construct than underground lines pursuant to the conditional land use permits, with a cost differential of $8 million. Id. at ¶94, p. 25 (emphasis added).  The ALJ also found that requiring a utility to incur significant costs to avoid harm to specific property interests must be balanced accordingly.  Id. at ¶96, p. 25-26.

24. Additionally, because § 29-20-108, C.R.S., refers only to economic impairment and does not refer to reviewing rates, we must assume that the legislature specifically intended that the Commission’s analysis not be limited to rates and costs to customers.  When construing a statute, courts and agencies must look first at the plain language of the statute. Vaughan v. McMinn, 945 P.2d 404, 408 (Colo. 1997).  The courts may not resort to the rules of statutory construction and must apply a statute as written if its plain language is clear and unambiguous.  Id.  Additionally, the courts and administrative agencies should presume that the legislature passed a statute with deliberation and with full knowledge of all existing law applicable to the same subject.  In re Questions Submitted by United States District Court, 499 P.2d 1169, 1171 (Colo. 1972).  
25. In this case, the legislature used a broad term, “economical service,” as a factor the Commission must use in determining whether the conditions imposed by the local government were burdensome.  There is no ambiguity, and no reason to determine further whether the economic impairment necessarily equates to rates.
26. Moreover, we are not moved by Adams County’s assertion that the difference between the underground and overhead construction was only $8 million.  This number constitutes a significant difference from the overhead construction, estimated at $1.6 million. See Recommended Decision, at ¶95, p. 25.  Eventually, the larger this difference becomes, the more likely this difference will be reflected in rates to Tri-State’s consumers.

27. Based on our review of the ALJ’s decision and the record, we find that there was ample evidence to conclude there would be a financial or economic impact on Tri-State without examining the impact on rates.  Accordingly, we deny this exception.

3. The Recommended Decision improperly substituted its opinion that Adams County was given adequate notice pursuant to C.R.S. § 29-20-108(4)(a)
28. Adams County asserts that the ALJ improperly substituted his opinion that Adams County was given adequate notice pursuant to § 29-20-108(4)(a), C.R.S.  Adams County notes that Tri-State did not properly advise Adams County of its intention to site a major electrical facility.  Adams County argues that paragraph 29 of the Recommended Decision mistakes the consultation meetings as meeting the required notice.  Rather, the Recommended Decision adopts Tri-State’s explanation that because this was a three-phase plan, Adams County was well aware of their intentions.

29. Tri-State responds by arguing that the statute does not require a specific form of notice and the record shows that Tri-State provided actual notice of the project as early as 2000.  

30. Pursuant to the relevant portion of § 29-20-108(4)(a), C.R.S.:

A public utility or power authority shall notify the affected local government of its plans to site a major electrical or natural gas facility within the jurisdiction of the local government prior to submitting the preliminary or final permit application, but in no event later than filing a request for a certificate of public convenience and necessity pursuant to article 5 of title 40, C.R.S., or the filing of any annual filing with the public utilities commission that proposes or recognizes the need for construction of a new facility or the extension of an existing facility. If a public utility or power authority is not required to obtain a certificate of public convenience and necessity pursuant to article 5 of title 40, C.R.S., or file annually with the public utilities commission to notify the public utilities commission of proposed construction of a new facility or the extension of an existing facility, then the public utility or power authority shall notify any affected local governments of its intention to site a major electrical or natural gas facility 

within the jurisdiction of the local government when such utility or authority determines that it intends to proceed to permit and construct the facility. 

(emphasis added).
31. Additionally, the statute invokes the Commission’s jurisdiction in subsection 5 of the statute.  Section 29-20-108(5)(e), C.R.S., states: “The public utilities commission shall deny any appeal brought under this section unless the public utility or power authority has complied with the notification and consultation requirements of subsection (4) of this section.”
32. Tri-State, throughout this docket, has contended that Adams County had notice of Tri-State’s intent to site Phase II of this transmission project in Adams County more than one year before Tri-State filed its conditional use permit application with Adams County.   Additionally, Adams County, along with Tri-State, cannot point to any statutory requirement for how a public utility must notify a local government in accordance with the Local Government Land Use Control Enabling Act of 1974, § 29-20-101, C.R.S. et. seq., other than the general requirements imposed in § 29-20-108(4), C.R.S.  Because there is no specific notice requirement and the record indicates Tri-State provides ample notice, we find that the notice Tri-State provided was reasonable and deny this exception.
D. Commerce City’s Exceptions

1. The Recommended Decision errs by determining that no financial impact analysis is required to justify its statutory determination that the increased costs associated with underground construction unreasonably impairs Tri-State’s ability to provide economical service to the public
a. Evidence 

33. Commerce City asserts that the ALJ should have conducted a more thorough financial/economic impact analysis pursuant to the language of § 29-20-108(5), C.R.S., along with determining specific customer rate impacts.  Commerce City also notes that the fact that the ALJ cannot engage in this rate impact analysis proves that the Commission has no jurisdiction in the first place, since rates are not regulated.  

34. With regard to the evidence of financial impact, we have discussed this in response to Adams County’s exception above.  

35. Regarding Commerce City’s arguments pertaining to the amount of evidence on the record to prove economic impairment, § 29-20-108(5), C.R.S., does not provide any direct guidance on how much evidence should be on the record to analyze the financial and economic impact of the land use obligations imposed by the local governments upon Tri-State.  

36. Colorado courts have held where there is competent evidence to support the findings of the Commission, a reviewing court may not substitute its judgment for that of the Commission.  Pub. Serv. Co. v. Pub. Utils. Comm’n, 26 P.3d 1198 (Colo. 2001).  Evidence must be reviewed in the light most favorable to the Commission’s findings and decisions.  Morey v. Pub. Utils. Comm’n, 629 P.2d 1061 (Colo. 1981).  Indeed, if there is conflicting testimony, the credibility of witnesses and the weight to be given to their testimony is within the province of an administrative hearing officer.  Barrett v. Univ. of Colo., 851 P.2d 258 (Colo. App. 1993).  
37. Based on our review of the record and the Recommended Decision, we find that sufficient evidence exists to support the finding that Tri-State will be impacted by the conditions imposed by Adams County and Commerce City.  

b. Rate Impact

38. Commerce City also argues that, because Tri-State’s rates are not regulated, the Commission has no jurisdiction to consider this Application in the first place.  

39. Section 40-3-101(2)(a), C.R.S., and Article XXV of the Colorado Constitution vests the Commission with the broad power to regulate “the facilities, service and rates, and charges” of public utilities.  As long as a utility affects the public interest, as defined by the Colorado legislature, we maintain jurisdiction over that utility whether or not we have jurisdiction to regulate rates.  As such, we disagree with Commerce City on this issue.  We also discuss the rate impact issue in regard to Adams County’s exceptions, above.  Accordingly, we deny this exception.

2. The Recommended Decision errs by failing to adequately consider the nine factors mandated in § 29-20-108(5)(d)(I)-(IX), C.R.S.

40. Commerce City argues that the ALJ did not consider all nine factors in the statute and, specifically, the order makes no findings regarding the relative merit of any reasonably available and economically feasible alternatives presented by Tri-State.  

41. Tri-State argues the contrary, that the ALJ did weigh all nine factors in § 29-20-108(5)(d), C.R.S. 

42. We find that Commerce City’s exception based on failure to review all nine factors is unwarranted. The ALJ clearly addressed each of the nine factors required in the statute.  See Recommended Decision, at ¶¶74-78, pp. 15-24.  Section 29-20-108(5)(d), C.R.S., provides no guidance on what weight to give each factor but mandates that the Commission review each factor in reaching its decision.  Accordingly, we deny this exception.  

3. The Recommended Decision errs by dismissing evidence put on by the local governments on the basis that such evidence is related to property damages.

43. Commerce City also takes exception to the ALJ’s dismissing evidence related to property damages.  It argues that this eviscerates the local governments’ ability to put on evidence in support of their permits and ignores the established power of home-rule cities to regulate land use within the proceeding.  

44. The ALJ, in the Recommended Decision, discusses that the Commission cannot adjudicate questions related to damages stemming from property ownership and torts. See Colorado v. Van Wyk, 27 P.3d 377 (Colo. 2001).  Commerce City argues that such evidence is relevant to this proceeding.  

45. In response, Tri-State argues that the ALJ did nothing improper and that the Commission should not determine or adjudicate property value matters.  See 27 P.3d 377, Nucla-Telluride 115kv Transmission Line Project, Docket No. 03A-192E, Decision No. C05-1108, adopted September 1, 2008).  

46. In the Tri-State v. Telluride and San Miguel County docket, the parties agreed that the Commission was not suited to settling disputes relating to the right-of-way cost issues, particularly those related to diminution of value of property if a transmission project were to be built overhead.  The Commission agreed with the parties that it was not the proper venue to determine these issues and that the best numbers would be obtained only after negotiations and condemnation proceedings had been completed.  See Decision No. C05-1108, Docket No. 03A-192E.  That decision, however, did not contain any specific legal cites on this point.

47. Judicial review of Commission decisions under § 40-6-115, C.R.S., is deferential in part because the Commission has expertise in certain matters.  CF&I Steel, L.P. v. Pub. Utils Comm'n, 949 P.2d 577 (Colo. 1997).  Outside of these matters, the Commission is entitled to relatively less deference.  

48. In the Recommended Decision, the ALJ used the dimunition of property damages as a factor for balancing the local governments’ interests with that of Tri-State.  See Recommended Decision, at ¶¶99-103, pp. 26-27.  We agree with the ALJ that the Commission may consider the impact of Tri-State’s project on property values to balance the local governments’ and Tri-State’s interests under § 29-20-108(5)(d), C.R.S.  Since the ALJ reviewed the effect on property values as a factor for making findings regarding this Application, we also find that it was proper for the ALJ to refrain from adjudicating the actual extent of the dimunition of property values. Accordingly, we agree with the ALJ on this issue and deny this exception.
4. The Recommended Decision errs by improperly shifting the burden of proof from Tri-State to the local governments.

49. Commerce City argues that Rule 1500 of the Commission’s rules mandates that the party commencing the proceeding carries the burden of proof.  See 4 Code of Colorado Regulations 723-1-1500.  As the Applicant, Tri-State bears the burden of proof on relevant inquiries required by § 29-20-108(5), C.R.S.  Commerce City submits that the ALJ makes references to overcoming state interests in the economic transmission facilities, as if the other parties besides Tri-State have the burden of proof.  See Recommended Decision, at ¶¶ 96-98, pp. 25-26.

50. In Response, Tri-State argues that the ALJ did not shift the burden of proof to Tri-State.  Tri-State alleges that Commerce City is using this argument to escape its responsibility to demonstrate its case and show support for its findings.  Tri-State also points out that the relevant statute requires a balancing of state and local interests through the proposed project as compared to the local governments’ alternatives.  Tri-State argues that the local governments should demonstrate support for their own findings and alternatives.  

51. In civil cases, the burden of proof is on the plaintiff to prove the elements of the case by a preponderance of the evidence.  This burden of proof does not shift during the proceeding, although it may be aided by a presumption or a shift of the burden of going forward with the evidence once the plaintiff has established a prima facie case.  See § 13-25-127, C.R.S.; W. Distributing Co. v. Diodosio, 841 P.2d 1053 (Colo. 1992).  In this case, Tri-State, as the power authority appealing a local government action, has the burden of proof.   Additionally, Rule 1500 states:  “Unless previously agreed to or assumed by a party, the burden of proof and the burden of going forward shall be on the party that is the proponent of the order.  The proponent of the order is that party commencing a proceeding…”    

52. Therefore, Tri-State, as the Applicant, bears the burden of proof.  Tri-State must establish its case by a preponderance of the evidence.  In this case, Tri-State must establish that it is more probable than not that the permit conditions must unreasonably impair its ability to serve the public, provide reliable service, and to provide economical service.  

53. While Tri-State has the burden of proof, § 29-20-108(5), C.R.S., directs the Commission to balance the interests of the utility with the local land use authority.  Thus, while Tri-State has the burden, it is up to the Commission to balance the interests in its deliberations.  Therefore, the local land use authorities have the opportunity, indeed the responsibility, to demonstrate what those interests are, even though they do not have the burden of proof.

54. Accordingly, we grant the exception to the extent that we clarify that Tri-State has the burden of proof.  However, we find that the ALJ, in his Recommended Decision did not shift the burden of proof.

5. The Recommended Decision errs by relying on a misinterpretation of Commerce City’s comprehensive plan
55. Commerce City argues that the ALJ’s interpretation of Commerce City’s master plan is incorrect and contrary to the established weight of authority.  Commerce City submits that the Recommended Decision erred by misinterpreting its Comprehensive plan and that Commerce City is entitled to substantial deference regarding its interpretation.  Commerce City also argues that the ALJ misread the plain language of the plan.  Specifically, Commerce City asserts that the ALJ erroneously concluded that since freeway streetscapes are specifically addressed in section 5.4, then it was intended to be excluded from 5.3.8.  Commerce City states that to the contrary, the general guidelines apply to “all primary roadway corridors” and the other guidelines are more specific to roadways and that there is no conflict between the two.

56. Additionally, Commerce City notes that Tri-State’s proposed towers are antithetical to the Comprehensive Plan’s emphasis on aesthetics.  Commerce City argues that the Recommended Decision relied on its false presumptions regarding the Comprehensive Plan and Tri-State’s Application.

57. Tri-State disagrees and contends that the ALJ properly interpreted the Comprehensive Plan.  Just because Commerce City did not agree with the interpretation does not mean it was contrary to law or incorrect.  Tri-State also argues that 5.3.8 and 5.4 are inconsistent.  Tri-State also points out that because 5.3 refers the reader to 5.4, it is consistent with the ALJ's order.

58. While we agree with Commerce City’s contention that it may exercise reasonable zoning powers over public utilities, consistent with the powers granted it by the Colorado Constitution and Colorado statutes, we disagree with the assertion that this police power diminishes any jurisdictional authority the Commission possesses to regulate utilities within its boundaries.  Commerce City’s police and licensing powers are clearly identified in Article XXV of the Colorado Constitution.  However, the jurisdiction granted to the Commission through Article XXV and by various State statutes is equally clear.

59. Case law addressing the applicability of Article XXV has further defined this reasonable balance.  For example, in City of Craig v. Public Util. Comm’n., 656 P.2d 1313 (Colo. 1983), the court held that Article XXV granted the Commission the authority to regulate privately-owned public utilities within home-rule cities.  However, the courts provided counter-balance by holding that Article XXV does not affect the power of municipalities to exercise reasonable police power or to grant franchises, nor does it apply to municipally owned facilities.  City of Greeley v. Poudre Valley R. Elec., 744 P.2d 739 (Colo. 1987), appeal dismissed for want of a properly presented federal question, 485 U.S. 949 (1988).  This line of reasoning does not usurp jurisdiction from one governmental authority for the benefit of another, but instead, it permits concurrent jurisdiction to exist between the Commission and municipalities.  

60. Whether a matter is of local, state, or mixed concern determines whether state or local legislation (or both) controls in that area.   Boulder County Apt. Ass’n v. City of Boulder, 97 P.3d 332 (Colo. App. 2004).  Even though an ordinance may be an otherwise legitimate exercise of a municipality's police powers, to the extent that it conflicts with a state statute concerning a matter of mixed statewide and local concern, it is invalid. Bennion v. City & County of Denver, 504 P.2d 350, 352 (Colo. 1972) (invalidating local ordinance that prohibited resistance to unlawful arrest in conflict with state statute because the matter was not exclusively of local concern).  By passing § 29-20-108, C.R.S., the legislature clearly found that location and construction of electrical facilities are matters of statewide concern; to the extent that Commerce City’s Comprehensive Plan conflicts with the statute, it is invalid.
61. Section 29-20-108(5), C.R.S., specifically grants the Commission authority to determine whether the conditions imposed by local governments on a utility are unreasonable.  This often requires that the Commission review and interpret the conditions imposed on the utility, including Commerce City’s Comprehensive Plan, in making such a determination.  The local governments’ interpretation of the master plan does not override our jurisdiction on the issue.

62. The ALJ’s interpretation of the local governments’ master plans helped shape the decision, but the findings did not turn on the interpretation of the master plan.  Accordingly, we find that the ALJ was allowed to reasonably interpret the Comprehensive Plan, giving high deference to Commerce City’s own interpretation of the Comprehensive Plan.  We are supportive of the ALJ’s findings regarding the master plans in the Recommended Decision.  Therefore, we deny this exception.
6. By simply adopting the Commission’s policy that economical service does not include underground construction, a local government is effectively estopped from ever prevailing in a § 29-20-108(5), C.R.S., proceeding

63. Commerce City argues that, by concluding that economical service does not include underground construction, a local government is effectively estopped from prevailing in a § 29-20-108(5), C.R.S., proceeding.  Commerce City argues that the purpose of the statute is to engage in a meaningful, case-by-case analysis.  Tri-State responds and argues that the Recommended Decision includes a thorough, case-specific analysis of the project.  

64. While it may be true that building a transmission line overhead might be the most viable economic alternative in this instance, there are many situations where it would be more economic to build a transmission line underground. However, the Commission reviews matters, such as this Application, on a case-by-case and fact-specific basis.  In this case, the ALJ made the termination that the costs of the underground construction, in addition to other factors, add up to economic impairment for Tri-State.

65. Additionally, § 29-20-108(5)(a), C.R.S., mandates that the Commission balance the utility’s safe, reliable, and economic service with the interest of the local governments.  Consequently, § 29-20-108(5)(d), C.R.S., provides a set of nine specific factors to use in this weighing analysis.  Commerce City’s argument regarding the economic analysis also concerns the actual text of the statute itself, and the Commission does not have the authority to denounce or ignore this balancing test as prescribed by the legislature.  Accordingly, we deny this exception.  

E. Landowners’ Exceptions

1. The Commission lacks authority to reverse the land use decisions because § 29-20-108(5), C.R.S., does not apply to Tri-State

c. State Land Use Act

66. Landowners argue that the “State Land Use Act,” § 24-65.1-101, C.R.S., et seq., allows governments to enact utility siting regulations. It advocates that the Commission’s purpose is to consider and foster compliance with the local governments’ master plans.  

67. In response, Tri-State argues that the zoning ordinances or master plans do not regulate any electric transmission lines nor do the local government regulations preempt the Commission’s jurisdiction.  It also notes that Landowners admit that the permit conditions cannot be inconsistent with the Commission’s decisions or findings.

68. Tri-State also argues that § 29-20-108(5)(1), C.R.S., considers the State Land Use Act and incorporates it by discussing that the interests must be balanced with the local governments.

69. The legislature specifically enacted § 29-20-108, C.R.S., for the Commission to preside over a situation such as this.  The legislature indicated that such a matter between a public utility and the local government is a matter of “statewide concern” and specifically vested the Commission with the authority to preside over such a dispute.  See § 29-20-108(1), C.R.S.  

70. The courts and administrative agencies should presume that the legislature passed a statute with deliberation and with full knowledge of all existing law applicable to the same subject.  In re Questions Submitted by United States District Court, 499 P.2d 1169, 1171 (Colo. 1972).  In particular, it is presumed that the legislature understood and adopted the construction that prior judicial decisions placed on specific language when that same language is employed in subsequent legislation.  People ex rel. Danielson v. City of Thornton, 775 P.2d 11, 19, fn. 7 (Colo. 1989).  

71. We must assume that the legislature understood and had knowledge about the State Land Use Act when it enacted this statute and specifically enabled this statute as a supplement to, not a conflict with, the State Land Use Act.  See generally Empire Lodge Homeowners Ass’n v. Moyer, 39 P.3d 1139, 1152 (Colo. 2001).  The rules of statutory construction provide that, when a conflict exists between several statutes that cannot be harmonized, the statute enacted last in time controls.  See § 2-4-206, C.R.S.; Brown v. American Family Mutual Ins. Co., 809 P.2d 1055, 1056 (Colo. App. 1990).  

72. Section 24-65.1-105, C.R.S., was passed in 1974 while § 29-20-108, C.R.S., was enacted in 2000 and amended in 2005.  To the extent that the two statutes cannot be harmonized § 29-20-108, C.R.S., controls.  

73. Accordingly, we find that the Commission unambiguously has jurisdiction over this land use appeal of Tri-State’s application pursuant to the clear language in § 29-20-108(5)(a), C.R.S.  

d. CPCN 

74. Landowners further argue that, because Tri-State believed this project does not require a CPCN, which the Commission found in Decision No. C04-0725, then the Commission has no jurisdiction over the land use appeal regarding this project.  They also argued that in the other case invoking § 29-20-108(5), C.R.S., the Telluride case, Tri-State did receive a CPCN, which triggered the Commission’s jurisdiction over the matter.

75. Tri-State responds that § 40-5-101(1), C.R.S., requires a public utility to obtain a CPCN unless construction is in the ordinary course of business.  It reasons that constructing a facility is typically consistent with the public convenience and necessity which is why a CPCN would not be necessary.  

76. The pertinent part of § 40-5-101(1), C.R.S., states that: 

No public utility shall begin the construction of a new facility, plant, or system or of any extension of its facility, plant, or system without first having obtained from the commission a certificate that the present or future public convenience and necessity require or will require such construction. Sections 40-5-101 to 40-5-104 shall not be construed to require any corporation to secure such certificate for an extension within any city and county or city or town within which it has theretofore lawfully commenced operations, or for an extension into territory, either within or without a city and county or city or town, contiguous to its facility, line, plant, or system and not theretofore served by a public utility providing the same commodity or service, or for an extension within or to territory already served by it, necessary in the ordinary course of its business.  
(emphasis added).

77. Under this statute, the Commission has jurisdiction to determine whether a CPCN is required or whether this is necessary in the ordinary course of business.  This statute is separate from § 29-20-108(5), C.R.S.  In § 29-20-108(5)(a), C.R.S., the Colorado legislature delegates authority to the Commission to preside over the land use permit appeal if one of the following conditions is met:

(I) The public utility or power authority has applied for or has obtained a certificate of public convenience and necessity from the public utilities commission pursuant to section 40-5-101, C.R.S., to construct the major electrical or natural gas facility that is the subject of the local government action;
(II) A certificate of public convenience and necessity is not required for the public utility or power authority to construct the major electrical or natural gas facility that is the subject of the local government action; or
(III) The public utilities commission has previously entered an order pursuant to section 40-4-102, C.R.S., that conflicts with the local government action.

Under the clear language of § 29-20-108(5)(a)(II), C.R.S., the Commission can preside over a land use permit appeal if a CPCN is not required.  
78. Further, the fact that a CPCN was required in the Telluride case is not the pivotal point.  Under § 40-5-101(1), C.R.S., the Commission can decide whether a project is within the “ordinary course of business” or requires a CPCN.  If it is within the “ordinary course of business”, it does not mean that the Commission lacks jurisdiction over the entity or the project.  Rather it means that the project is required by future public convenience and necessity.
  Additionally, § 29-20-108(5)(a), C.R.S., explicitly confers jurisdiction upon the Commission, even if the Commission finds the project does not require a CPCN.
  Thus, we find that § 29-20-108(5), C.R.S.,  still applies to Tri-State and this Application even though a CPCN is not necessary.

e. The plain meaning of § 29-20-108(5), C.R.S., renders the Commission without jurisdiction
79. Landowners also argue that the plain meaning of § 29-20-108(5), C.R.S., demonstrates that Tri-State is not under the Commission’s jurisdiction as Tri-State does not provide electric energy, electric, or distribution services to the public but only to its members.  

80. Landowners argue that Tri-State fails to meet the classic test for whether an entity is a “public utility” as articulated in City of Englewood v. City and County of Denver, 229 P.2d 667 (Colo. 1951).  It submits that because Tri-State has a select group of customers, it fails this test. 

81. In response to this assertion, Tri-State argues that it is a public utility for purposes of § 29-20-108(5), C.R.S.   Tri-State distinguishes the cases cited by Landowners as that of municipal utilities providing water services outside of their boundaries.  They also note that the Colorado Supreme Court has rejected the City of Englewood test to determine what constitutes a “public utility” and believes it instead fits the test used in Board of Cnty Commrs of Arapahoe County v Denver Bd. of Water Commrs, 718 P.2d 235, 243 (Colo. 1986).

82. Pursuant to § 40-1-103(1), C.R.S., the legislature defines “public utility” as:

[E]very common carrier, pipeline corporation, gas corporation, electrical corporation, telephone corporation, water corporation, person, or municipality operating for the purpose of supplying the public for domestic, mechanical, or public uses and every corporation, or person declared by law to be affected with a public interest, and each of the preceding is hereby declared to be a public utility and to be subject to the jurisdiction, control, and regulation of the commission and to the provisions of articles 1 to 7 of this title.

83. Under the clear language of the statute, the Commission has jurisdiction over a “public utility” that is in the business of providing electricity of it meets one of two different standards:  1) if it is an electrical corporation operating for the purpose of supplying to the public; or 2) if it is declared to be affected with the public interest.  Later in that statute, the statute reads: 
Every cooperative electric association, or nonprofit electric corporation or association, and every other supplier of electric energy, whether supplying electric energy for the use of the public or for the use of its own members, is hereby declared to be affected with a public interest and to be a public utility and to be subject to the jurisdiction, control, and regulation of the commission and to the provisions of articles 1 to 7 of this title.
§ 40-1-103(2)(a), C.R.S.

84. The “every other supplier” provision is broad; the addition of “whether supplying electric energy for the use of the public or for the use of its own members” does not limit the “every other supplier” aspect of the subsection, but it articulates how broad this reaches.  Tri-State has members—these members are electric co-ops that provide power to individuals.  Tri-State’s ability to deliver electricity to co-ops undoubtedly affects the individuals at the end of the line.  Section 40-1-103(I)(b), C.R.S., explicitly articulates exemptions from regulation; none of these exemptions relate to Tri-State or anything that has to do with electricity or energy unless it is a municipal utility. 

85. Even more directly on point is a Colorado Supreme Court decision which determined that an entity whose customers are electric co-ops are public utilities for purposes of § 40-1-103, C.R.S.  In holding that the company at issue, Colorado-Ute, was a public utility, the Colorado Supreme Court reasoned:

We observe first that Colorado-Ute is in all respects a separate legal entity; it has its own distinct corporate organization, including directors and officers; and it deals with its customers, whether co-operatives or not, by means of long term power supply contracts. …There is no contention in this case that those customers of Colorado-Ute that are themselves co-operatives are not public utilities and are not subject to the jurisdiction of the Public Utilities Commission.

Western Colorado Power Co. v. Colo. Pub. Utils. Comm’n, 411 P.2d 785, 786 (Colo. 1966) (emphasis added).  

86. The court determined that because co-ops are affected with the public interest, then an energy supplier to the co-ops is affected with the public interest.  
87. In Western Colorado Power Co., the Colorado Supreme Court also noted that any such co-operative would be required to secure Commission approval if it proposed to construct an electricity plant: “It is thus clearly apparent that the business of Colorado-Ute is affected with a special interest far beyond that of its eleven distributive co-operatives and therefore is not immune from regulation.”  Id. at 799.

88. Moreover, Tri-State also qualifies as a public utility under the Commission’s broad authority pursuant to Colo. Const. Art. XXV and § 40-3-102, C.R.S.  Although Tri-State does not directly sell its services to the public, it ultimately operates for the purpose of supplying its services to the public pursuant to the definition of “public utility” in § 40-1-103(1)(a), C.R.S.  Accordingly, we find that Tri-State is a public utility for purposes of § 29-20-108(5), C.R.S.

f. Interpretation of § 29-20-108(5), C.R.S., Requirements

89. Landowners also argue that § 29-20-108(5), C.R.S., was written in the conjunctive and therefore Tri-State is required to prove all three elements of safe, reliable, and economical service regarding the local governments’ conditions.  Landowners also note that since the Commission does not regulate Tri-State’s rate structure, it is in no position to make findings regarding the financial impact of the local government’s conditions on Tri-State.

90. We discuss these same concerns in our discussion for Adams County’s and Commerce City’s exceptions, above.

91. Based on our analysis and discussion above, we deny Landowners’ exception that the Commission lacks authority to reverse the land use decision under § 29-20-108(5), C.R.S. 

2. Tri-State failed to offer any evidence to support a finding that its financial ability will be unreasonably impaired to offer economical service to its members by the land use decisions
g. Evidence for Financial/Economic Impact

92. Landowners assert that the evidence in the docket does not contain any economic or financial analysis of the impact of the local government’s requirement to underground the new powerline.   Landowners use several arguments in support of this exception.

93. Landowners first argue that Tri-State offered no analysis or study for the Commission to determine the rate impacts.  It concludes that, if the cost of service is off the table, the land use decisions must be upheld.

94. In Response to Landowners’ allegations regarding lack of evidence in the record, Tri-State argues there is ample evidence to support the ALJ’s finding.  Tri-State also argues that Landowners’ improper discovery requests regarding rate calculations were proprietary and confidential, as well as improper because they requested that Tri-State create new information.  

95. We addressed this same concern in Adams County and Commerce City’s exceptions, above.  Because § 29-20-108(5), C.R.S., does not require the Commission to use rate impact to determine whether the local governments’ conditions caused economic impairment, we find that this evidence need not be presented in this case.

h. Telluride Case

96. Landowners next argue that, in the Telluride case, Tri-State claimed that it was pursuing its Board of Directors’ policy of not paying more than the overhead construction cost toward underground installation.  However, the outcome was that Tri-State did pay more than the estimated overhead cost component.  Landowners advocate that the Commission should give little weight to this policy, as they did previously, since the previous result was that Tri-State paid more for underground construction.  

97. In response, Tri-State argues that Landowners’ argument regarding the Telluride case is miscategorized.  If anything, Tri-State argues that the “standard” invoked from Telluride is that Tri-State only constructs lines underground if the requesting entities pay the additional costs, which is consistent with the practice of every other utility involved in underground transmission construction.

98. By way of background, in the Telluride case Tri-State appealed conditions imposed by San Miguel County on the Nucla-Telluride transmission project pursuant to § 29-20-108(5), C.R.S.  Part of the permit requirements imposed by San Miguel County required that the lines be buried underground.  The decision from the case overturned some underground requirements but still required Tri-State to locate specific portions of the transmission line underground; however, the Commission ordered that interested parties pay costs related to installing the transmission line underground.  See Docket No. 03A-192E, Decision No. C04-0093, effective January 26, 2004.

99. Besides the different factual situation in the Telluride case, it is well-settled that decisions by the Commission and previous Commissions are not binding for different cases. See, e.g., Aquila, Inc. v. San Isabel Electric Ass’n, Inc., Docket No. 03F-282E, Decision No. C04-1457, at ¶19, December 15, 2008; see also, e.g., People v. Proffitt, 865 P.2d 929 (Colo. App. 1993) (courts with parallel jurisdiction have no appellate or supervisory authority over each other). The facts and the circumstances of the Telluride case are distinguishable from the facts and the circumstances here.  Accordingly, we find that the outcome and findings in the Telluride case do not apply here.

i. E-470 Argument

100. Landowners further argue that the impact on E-470 for installing the underground line would be less than 1 cent per toll.   Additionally, it argues that E-470 can recoup these costs through a “highway expansion fee” and a vehicle registration fee.  Thus, if the Commission finds that the negligible cost is an unreasonable economic impact to Tri-State’s ratepayers, then this additional cost can be borne by the E-470 users.

101. In response, Tri-State argues that Landowners incorrectly focus on the rate impact of the local governments’ underground requirement.  As Tri-State’s witnesses described, economic impairment is based on prudent utility economics rather than rate impact.  Further, Tri-State notes that § 29-20-108, C.R.S., is based on economic impairment, not rate impact, which the Recommended Decision acknowledges.  Tri-State also notes that it is a non-profit transmission company.  Additionally, Tri-State contends that Landowners even admitted that there was no E-470 mechanism to offset the costs of this transmission project and to state otherwise is misleading.  

102. As we discussed regarding the other parties’ exceptions above, § 29-20-108(5), C.R.S., provides that a public utility must demonstrate that a local governments’ conditions inhibit its ability to provide safe, reliable, and economical service.  It does not discuss what the Commission must consider in its determination of “economical service.”  We agree with the ALJ that in this case, whether service is economical can be determined by looking at the costs incurred by the utility based on the local governments’ conditions rather than the costs to the ratepayer or any other party.

103. Based on our discussions above, we deny Landowners’ exception regarding lack of evidence for proving financial impact.

3. The appropriate methodology to determine if the incremental cost of underground versus overhead construction constitutes unreasonable impairment 
104. Landowners also make the argument that a “least cost analysis” leads to absurd results, agreeing with the ALJ’s conclusion that finding that a de minimis cost increase constituted economic impact would be inconsistent with the legislature’s intent.  See Recommended Decision, at ¶52, p.14.  Landowners also assert that the only evidence for financial impact was the $8 million cost differential between the underground and overhead transmission line construction although there was suggestion that this would result in a “negligible impact” to the cost of service.  

105. Landowners also suggest that the ALJ changed the burden of proof from Tri-State to the intervening parties based on the wording of ¶110 in the Recommended Decision.  In this paragraph, the ALJ concluded that the cost to underground the transmission line is not a cost that is necessary and it is a controllable cost because it is an avoidable cost.

106. As we mention in our discussions to other parties’ above, we agree with the ALJ’s conclusion that the economic analysis should be on the “utility level” rather than on the ratepayer level, especially since the wording of the statute leaves this determination to the Commission for application on a case-by-case basis.  Additionally, as we discuss above, the ALJ did not change the burden of proof.  We reiterate that Tri-State, as the applicant in this matter, has the burden of proof.  Accordingly, we deny this exception and restate that Tri-State maintains the burden of proof in this matter.

4. Landowners support location in the E-470 MUE

107. Landowners also make the statement that they support the transmission line location in the E-470 MUE.  They note that a buried transmission line takes less right-of-way space than overhead lines.

108. This exception makes no argument against any findings in the Recommended Decision.  Accordingly, we will note this as Landowners’ opinion.

F. Tri-State’s Exceptions

109. Tri-State’s general exception is that the Recommended Decision’s requirement for Tri-State to negotiate with the E-470 Public Highway Authority (PHA) to place the transmission overhead in the MUE should be modified to overturn the local governments’ conditions requiring Tri-State to locate the line in the MUE.
  

1. Outside the scope of this proceeding

110. Tri-State first argues that the Recommended Decision requires Tri-State to incur additional costs and delays to negotiate for placing the line in the MUE.  It argues that this is not the subject of this Application and the purpose of the land use appeal.  It notes that the only proposed project before the Commission is the overhead line adjacent to the MUE.  It also notes that one of the factors in the appeal statute regarding alternatives allows the Commission to balance only alternatives proposed by the parties involved in the case and does not allow for an ALJ or Commissioner to order an alternative not proposed by these parties.  

111. In response, Commerce City points out that the Recommended Decision grants part and overturns part of the conditions imposed by the local governments in that it overturns the requirement that the line be buried underground and upholds the requirement that the line be in the MUE. Commerce City also cites various cases that reiterate the Commission’s “broad authority” to rule on utility matters, due to its expertise in the area.  

112. Further, Commerce City notes that Tri-State concedes that it is required pursuant to § 29-20-108(4)(b), C.R.S., to consider and present siting and design alternatives to the local government’s permit conditions, and none of the alternatives involved using the MUE.  Commerce City submits that placing an overhead transmission line in the MUE was an obvious alternative that Tri-State should have considered.

113. According to § 29-20-108(5), C.R.S., the Commission must render a decision in a land use appeal pursuant to § 40-4-102, C.R.S.  Section 40-4-102, C.R.S., relates to Commission orders regarding extensions and improvements.  The relevant part of § 40-5-102(1), C.R.S., provides:

Whenever the commission, after a hearing upon its own motion, upon appeal by a public utility or power authority from a local government action pursuant to section 29-20-108(5), C.R.S., or upon complaint, finds that the additions, extensions, repairs, or improvements to or change in the existing plant, equipment, facilities, or other physical property of any public utility or of any two or more public utilities ought reasonably to be made, that a new structure should be erected to promote the security or convenience of its employees or the public or in any other way to secure adequate service or facilities, or that the conditions imposed by a local government action unreasonably impair the ability of a public utility or power authority to provide safe, reliable, and economical service, the commission shall make and serve an order directing that such additions, extensions, repairs, improvements, or changes be made or such structure be erected in the manner and within the time specified in such order. If the commission orders the erection of a new structure, the selection of the site for such structure shall be subject to the approval of the commission.

(emphasis added).

Under the language of § 40-4-102, C.R.S., which references § 29-20-108(5), C.R.S., and which is referenced by § 29-20-108(5), C.R.S., the Commission may prescribe the manner and the time for additions, extensions, impairs, or improvements.  Therefore, it is within the Commission’s authority prescribed by legislature for the land use appeal to specify the particular manner to begin the process of building a transmission line.  Contrary to Tri-State’s argument, the Commission’s duty extends beyond solely determining whether the conditions 

114. imposed by the local governments were burdensome.
  Accordingly, we find that the Commission may prescribe additional requirements for this Application.
2. Locating the line in the MUE is not reasonable land use

115. Tri-State argues that locating the line in the MUE is not reasonable land use and will impair Tri-State’s ability to provide safe, reliable, and economic service.  It also argues that the record supports this assertion.  Tri-State also argues that negotiating with the PHA would be futile, and Tri-State is not required to do more than what was proposed in the application.  

116. Additionally, Tri-State claims that the record shows that PHA permits may be suspended, revoked, or terminated for any reason.  If PHA terminated the permit, then the cost would be significantly higher.  

117. In response, Commerce City argues that Tri-State provides no evidentiary support for this assertion.  It also argues that the cases cited by Tri-State are irrelevant and are based on speculation.  If anything, Commerce City argues, the Recommended Decision upholds the status quo regarding the PHA.  Additionally, Commerce City points out that the E-470 manual allows the agreement with the PHA to be custom-tailored to the needs of the utility.  Commerce City also notes that if the PHA were brought in as an indispensible party, there would be no lack of clarity regarding the PHA’s position.    

118. We find Tri-State’s argument on this point unpersuasive.  The purpose for the MUE is to provide a common area to install utility lines parallel to E-470.  Additionally, the PHA can negotiate the terms of the construction of the transmission line and the time-frame for installation on a case-by-case basis.

3. State interests outweigh moving the line 75 feet

119. Tri-State also claims that the Commission must balance the local government interest with the statewide interest for these facilities.  As such, the delay caused by additional studies and renegotiating permit applications to the PHA will take more time and would be extensive and cumbersome. 

120. Commerce City submits that this argument is without merit.  Commerce City notes that the Recommended Decision pointed out that this timeline is not necessarily time critical, and the purpose of this project is to forecast future needs based on anticipated growth.  Thus, the probative value for the immediate need of the project is low.  

121. We agree with Commerce City on this issue.  The purpose of this line is to meet future needs of Tri-State’s customers.  There is no dire need to finish this project immediately.   What is necessary is balancing the interests of the state, the local governments, nearby residents, Tri-State, and Tri-State customers to find the best alternative for this project.

4. Adams County conditions Precedents 1 and 3 should be overturned

122. Tri-State points out that the Recommended Decision does not make a determination regarding Tri-State’s arguments to overturn Adams County Conditions Precedents 1 and 3.  Commerce City and Adams County did not respond to this argument.    

123. Condition Precedent 1 requires that Tri-State obtain all necessary easements/agreements with property owners and utility companies and obtain transmission line interconnection agreements, if necessary.  Condition Precedent 3 requires Tri-State to obtain easements for facilities that cross private property.  It also submits that both Precedents would be redundant.  

124. Regarding, Conditions 1 and 3, we disagree with Tri-State.  Requiring Tri-State to obtain “necessary” easements/agreements with property owners and utility customers and easements that cross private property is appropriate.  Additionally, Condition 1 seems to apply to transmission lines only, and Condition 3 applies to facilities.  Therefore, we find that these conditions are not redundant.  We also find that we will not overturn these conditions. 

125. Based on our discussion above, we deny Tri-State’s exception.

G. Additional Thoughts and Instructions to Parties

126. We believe it is appropriate to seek more input regarding the PHA’s stance on the use of the MUE for Tri-State’s transmission line.  The MUE includes 75 feet of property on each side of E-470.  This amount of space will accommodate a 115kV line.  Because placing the line in the MUE seems like a viable alternative for this project, our lack of knowledge regarding PHA’s position for this matter is unsatisfying.    

127. We have a duty to ensure that this project progresses while attempting to accommodate all parties’ concerns.  Thus, we believe it is appropriate to seek answers from the PHA to determine if construction in the MUE is acceptable.  Although Tri-State averred that the staff of the PHA rejected Tri-State’s project in the MUE, we believe it is appropriate for Tri-State to pursue the use of the MUE more diligently.  Specifically, Tri-State must negotiate, in good faith, with the PHA regarding constructing overhead or underground transmission lines and obtain a preliminary opinion from the Board of the PHA.

128. The purpose of the negotiations is to determine, on a preliminary basis, the feasibility of Tri-State formally filing with the PHA for authority to construct in the MUE.  While Tri-State previously had discussions at the PHA level, we are asking for discussions to take place with the Board members collectively or individually.
129. Tri-State also must seek details regarding what would be involved if the PHA agreed that Tri-State could use the MUE (e.g., would Tri-State need a permit for a set number of years).  We would like the PHA’s opinion to answer the following questions:

· Will the Authority allow either an overhead or underground 115kV transmission line in the MUE? 

· How much of the MUE will be used if this line were installed either overhead or underground?  Is this acceptable to the Authority given the large number of utilities that may want to install facilities in the MUE.  
· In the interest of ensuring reliable service, will Tri-State have immediate access to its facilities in the MUE, without needing E470 Authority permission? 

· Will the E470 Authority waive its permit fee? 

130. We also direct inquiries to Adams County, Commerce City, and Landowners as to whether overhead construction within the MUE is acceptable.  We also request that these parties indicate whether they are willing to provide financial assistance for building an underground transmission line within the MUE.  If so, we request that the parties indicate what percentage they would be willing to pay for constructing the line underground.  If the parties are not willing to pay the incremental cost for the underground project, this might not be a viable option for Tri-State to pursue.

131. By pursuing these alternatives and seeking feedback from the parties, we are allowing Commerce City, Adams County, Landowners, and Tri-State to make a choice that will accommodate their preference.  The parties are directed to provide this information to the Commission within 45 days of the Mailed Date of this decision.
132. The information we receive from the parties will help us make our determination on whether Tri-State should install an overhead or underground line.  Accordingly, we hold this issue in abeyance until we receive this information.
II. ORDER

A. The Commission Orders That:

1. The exceptions filed by the Board of Commissioners of Adams County, Colorado; the City of Commerce City; Investment Group, Inc., SW Chambers, LLC, and SWIG Cutler JV (collectively Landowners); and Tri-State Generation and Transmission Association, Inc. are denied, consistent with the discussion above.

2. The Board of Commissioners of Adams County, Colorado; the City of Commerce City; Landowners; and Tri-State Generation and Transmission Association, Inc. have 45 days from the Mailed Date of this Order to provide the Commission with additional information, as discussed above.

3. As indicated above in paragraphs 125 through 131, the Commission has requested additional information from the parties.  This information will be taken into account when the Commission resolves the ultimate issue of where the line should be located and whether it should be overhead or underground.  As a result, this is an interim Commission order and is not a final decision.  Therefore, the provisions for filing an application for rehearing, reargument, or reconsideration are not applicable at this time.
4. This Order is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 27, 2008.
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� In Decision No. C04-0725, the Commission declared that no CPCN was necessary for this project. 


� It is also worth mentioning that the Colorado Constitution and the enabling statute for the Commission at § 40-3-102, C.R.S., grant the Commission broad discretion to “…generally supervise and regulate every public utility in this state; and to do all things…which are necessary or convenient in the exercise of such power…”  Additionally, courts have held that the Public Utilities Commission” has broadly based authority to do whatever it deems necessary to accomplish the legislative functions delegated to it.”  Public Service Co. of Colorado v. Public Utils. Comm’n, 26 P.2d 1198 (Colo. 2001) (citations omitted).


� Commerce City was the only party to write a Response to Tri-State’s exceptions; Adams County filed a pleading joining Commerce City’s Response.


� Balancing the local governments’ interest with that of the public utility and the state is analogous to Commission-approved franchise agreements.  Pursuant to § 40-5-102, C.R.S., public utilities may not exercise their rights under a local ordinance or a franchise without first obtaining a CPCN.  In addition, a public utility may appeal denial of the local government permit or application for the new or extended electrical or gas facility to the Commission. City of Fort Morgan v. Public Utils. Comm’n, 159 P.3d 87, 95 (Colo. April 23, 2007).  A local government cannot deny consent to the Commission regulated utility’s use of public rights-of-way if this denial is preempted by state law as a matter of statewide or mixed local and state concern. Id; City & County of Denver v. Qwest, 18 P.3d 748, 755-756 (Colo. 2001).
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