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I. BY THE COMMISSION

A. Statement

1.
This matter comes before the Commission for consideration of a Motion filed by Ms. Leslie Glustrom on October 29, 2008.  Ms. Glustrom requests that her Application for Rehearing, Reargument or Reconsideration (RRR) of Decision No. C08-0929 (Phase I Decision) be deemed timely filed and considered by the Commission.  She also requests that response time be shortened to 5:00 p.m. on Tuesday, November 4, 2008 so that the merits of the Motion could be considered during the November 5, 2008 Commissioners’ Weekly Meeting.

B.
Response Time

2.
Ms. Glustrom does not state in her motion why she requests a shortened response time.  On the other hand, no parties in this dockets submitted a response in opposition to that request.  Pursuant to Rule 1003 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, the Commission has discretion to shorten response time.  We grant the unopposed request to shorten response time.  

C.
Background

3.
Ms. Glustrom states that electronic copies of her Application for RRR were timely filed on October 9, 2008
 and that hard copies were received by the Commission the next day, on October 10, 2008.  Ms. Glustrom requests a waiver of the fax filing provisions of Rule 1204.  Ms. Glustrom states that she does not have her own fax machine and that the fax machines at the UPS and Staples stores where she usually sends her faxes were busy on the afternoon of October 9, 2008.  

4.
The reception journal of the Commission’s fax machine shows that a faxed copy of Ms. Glustrom’s Application for RRR did not arrive until 5:02 p.m. on October 9, 2008.
  In addition, a comparison of the faxed copy of Ms. Glustrom’s Application for RRR and the hard copy indicates that pages 6 through 19 of the faxed copy were missing.  

D.
Analysis

5.
Rule 1204(b) states that if the Commission receives a document via fax, it will be considered filed as of the date and time of the fax if the original and requisite numbers of copies are filed within one business day of the date of the fax.  In this case, however, the fax copy was received after 5:00 p.m. on October 9, 2008.  Rule 1204(b) also specifies that “[a]ll filings must be received at the Commission’s office during normal business hours, 8:00 a.m. to 5:00 p.m., Monday through Friday.  Any document received for filing after normal business hours shall be deemed filed as of 8:00 a.m. the following business day.”  Therefore, because the faxed copy of Ms. Glustrom’s RRR did not arrive until 5:02 p.m. on October 9, 2008, it is deemed filed as of 8:00 a.m. on October 10, 2008, after the time period for filing RRR expired.  

6.
To the extent that Ms. Glustrom argues that the fax filing provisions of Rule 1204(b) should apply to the electronic copies of her RRR, the plain language of that rule applies only to the documents received by fax, not to the documents received by electronic mail.  She correctly states that the Commission previously ordered that all testimony and pleadings should be served on the parties in this docket electronically, with the original and hard copies to be filed with the Commission. However, the requirement of serving a document timely on the parties is separate from the requirement of filing it timely with the Commission.  Just because a party complies with the first requirement does not mean that he or she complies with the second.  We further note that the Commission’s rules do not permit electronic filing of documents with the Commission (with some narrow exceptions that do not apply here). Therefore, the fact that electronic copies of Ms. Glustrom’s RRR were timely served on the parties in this docket therefore is non-dispositive to the issue of whether a copy was timely served on the Commission.  

7.
Section 40-6-114(1), C.R.S., states:

After a decision has been made by the commission…any party thereto may within twenty days thereafter, or within such additional time as the commission may authorize upon request made within such period, make application for rehearing, reargument, or reconsideration of the same or of any matter determined therein.

It is well settled that if the language of a statute is plain and its meaning is clear, as is the case here, it must be applied as written. See In Interest of A.R.W., 903 P.2d 10, 14 (Colo. App. 1994).  Further, the language statute also indicates that a party must request an extension of time if he or she wishes to file an Application for RRR outside of the 20-day period also indicates that this time period is mandatory.  


8.
The Commission previously rejected late-filed Applications for RRR.  Decision No. C04-0933, issued in Docket No. 04G-067EC, and Decision No. C04-0973, issued in Docket No. 04A-120CP-Extension.  In Decision No. C04-0973, in response to an argument that pro se parties should be treated with leniency, the Commission noted that: “[w]hile the Commission may occasionally waive its rules, it may not waive statutory requirements.  In this instance, there are no exceptions to the 20-day requirement, and the Commission may not create one where none exists.” In this case too, despite the harsh result, we cannot waive the RRR deadline because it is contained in a statute as opposed to a Commission rule.  

9.
Similar to a court of appeals losing jurisdiction after an applicable deadline for filing an appeal expires, the Commission cannot accept a late-filed RRR.  In other contexts, the courts have held that a party that fails to file an appeal timely forfeits its appellate rights. People v. Boespflug, 107 P.3d 1118, 1120 (Colo. App. 2004) (Defendant forfeited a right to appellate review of his sentence because he failed to file a notice of appeal within the time period required by statute.  Defendant’s failure to perfect an appeal deprived the Court of Appeals of jurisdiction over the claim); see also Country View Care Center, Inc. v. Colo. Dep’t of Soc. Servs., 703 P.2d 1334, 1335 (Colo. App. 1985) (mandatory time limits for commencing administrative appeals are generally treated as jurisdictional).
  
10.
The Commission also repeatedly stated that pro se parties are bound by the same procedural rules as attorneys.  See Karr v. Williams, 50 P.3d 910, 913-914 (Colo. 2002); Negron v. Golder, 2004 WL 2744605 (Colo. App. 2004).  Ms. Glustrom, although pro se, frequently appears before the Commission.  By choosing to submit her RRR until the last hour, she assumed the risk that the fax machine at the Commission and/or at the stores she usually patronizes may be busy.  

11.
Now, being fully advised in the matter and consistent with the discussion above, we deny the Motion.
II. ORDER

A. The Commission Orders That:

1. The Motion filed by Ms. Leslie Glustrom on October 29, 2008, requesting that her Application for Rehearing, Reargument or Reconsideration of Decision No. C08-0929 be deemed timely filed and considered by the Commission is denied.   

2. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 5, 2008.
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� The time period for the parties to file Applications for RRR expired on October 9, 2008, at 5:00 p.m.


� The reception journal indicates that a faxed copy of Ms. Glustrom’s Application for RRR did not arrive through the Commission’s fax machine until 5:02 p.m. on October 9, 2008.  However, the top line of that fax shows that it was sent from a Staples store at 4:01 p.m. on October 9, 2008.  We assume that the fax waited in a queue from 4:01 p.m. to 5:02 p.m. on October 9, 2008.  


� Further, by way of example, the courts do not accept poor health as an excuse for missing a statutory deadline.  Wong v. Bowen, 854 F.2d 630, 631 (2d Cir. 1988). The fact that a party was illiterate and not represented by an attorney also will not warrant tolling of the deadline.  Turner v. Bowen, 862 F.2d 708, 710 (8th Cir. 1988).
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