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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of an Application for Rehearing, Reargument or Reconsideration (RRR) to Decision No. C08-0969 filed by Qwest Corporation (Qwest) on October 7, 2008.   Qwest seeks rehearing on all issues raised in its exceptions to Decision No. R08-0164 and incorporates all arguments made therein.  However, Qwest’s Application for RRR focuses primarily on the Commission’s decision on the method to be used in counting business lines.

2. Cbeyond Communications, LLC (Cbeyond) filed a Response to Qwest’s Application for RRR on October 21, 2008.  On October 23, 2008, Qwest filed a Motion to Strike this Response.  Qwest states that 4 Code of Colorado Regulations 723-1-1308 disallows responses to Applications for RRR.  Therefore, Qwest asks that the Commission strike the Response and not give it any consideration as it considers Qwest’s Application for RRR.  We agree with Qwest and strike the Response of Cbeyond. 

B. Background

3. In Decision No. R08-0164, the Administrative Law Judge (ALJ) held that the unbundled network element (UNE) loop component of the business line calculation by wire center was to be modified to exclude residential and non-switched lines.
  To arrive at that determination, the ALJ analyzed the language of 47 Code of Federal Regulations (C.F.R.) § 51.5 which defines business lines as follows:

A business line is an incumbent LEC-owned switched access line used to serve a business customer, whether by the incumbent LEC itself or by a competitive LEC that leases the line from the incumbent LEC. The number of business lines in a wire center shall equal the sum of all incumbent LEC business switched access lines, plus the sum of all UNE loops connected to that wire center, including UNE loops provisioned in combination with other unbundled elements. Among these requirements, business line tallies:
(1) Shall include only those access lines connecting end-user customers with incumbent LEC end-offices for switched services,
(2) Shall not include non-switched special access lines,

(3) Shall account for ISDN and other digital access lines by counting each 64 kbps-equivalent as one line. For example, a DS1 line corresponds to 24 64 kbps-equivalents, and therefore to 24 "business lines."
According to the ALJ’s analysis, “[th]e first sentence of the rule generally defines a business line as a switched access line used to serve a business customer.  The second sentence defines how business lines will be tallied on a wire center level.  The third sentence applies three tally modifications.”
  Consequently, the ALJ concluded that the proper method to read the regulation is that business lines are identified and tallied by wire center prior to consideration of the three enumerated modifications.
4. In the ALJ’s analysis of 47 C.F.R. § 51.5, he found that the meaning of the phrase “business line” is ambiguous, based on the definition in the first sentence and the inclusion of the phrase “all UNE loops” in the second sentence.  Because “all UNE loops” could apply to those loops used for business and residential uses, the ALJ concluded that it may appear that the phrase “business lines” in the second sentence is meant to include all UNE loops without regard to use of the line.  

5. However, in weighing the meaning of the language of the regulation, the ALJ further reasoned that the first sentence is clear in its definition of the term “business line,” and where the language of the regulation is clear and unambiguous, it is not for this Commission to interpret or apply an inconsistent alternative.  According to the ALJ’s reasoning, to include residential loops in the court of business lines in a wire center would impermissibly conflict with the first sentence and would not give meaning to the entire rule.  Consequently, the ALJ determined that the term “business lines” in the second sentence must restrict the subsequent phrase “such that all UNE loops must be confined within the scope of business line as defined in the first sentence of the paragraph.”
  

6. The ALJ determined that in the absence of explicit adoption, it cannot be demonstrated that the Federal Communications Commission (FCC) intended to include residential UNE loops in the impairment analysis.  As such, the ALJ concluded that given the plain language of 47 C.F.R. § 51.5, it is illogical to conclude that a residential line is a business line.  A non-switched UNE loop providing service to a residential customer conflicts with both the first sentence of the rule, as well as the third sentence; therefore, the UNE loop component of the business line calculation by wire center, is to be modified to exclude residential and non-switched lines.  

7. The Commission affirmed the ALJ’s analysis and denied Qwest’s exceptions on this issue.  In Decision No. C08-0969, we found that the ALJ’s decision was well reasoned and followed the traditional canons of statutory construction.

8. Qwest states in its Application for RRR, that it appears that the Commission is not aware of how fundamentally flawed its decision is, and how contrary the decision is to the overwhelming weight of authority on the issue of how the FCC desires business lines to be calculated for the purposes of determining whether a wire center is non-impaired.  To support this argument, Qwest attaches a federal appellate court decision, a federal district court decision, and 12 state commission decisions that have ruled that business lines should be counted in a manner consistent with Qwest’s proposal.

9. Qwest asserts that throughout the case, Qwest has recognized the apparent inconsistency in the FCC’s rule on business lines and has argued that the proper way to resolve the inconsistency was to look to the FCC’s Triennial Review Remand Order (TRRO) and the decisions that have interpreted the TRRO for guidance.  Qwest states that both the ALJ and the Commission have refused to review these authorities. 

Qwest also argues that the Commission’s decision to exclude residential and non-switched access lines from the count of business lines simply cannot be done using any available objective set of information.  Qwest states that no such information exists.  Qwest does not know 

10. whether a competitive carrier uses a UNE-loop to serve a residential or a business customer, nor are the competitive carriers under any obligation to provide that information to Qwest.  

11. Qwest urges the Commission to grant its Application for RRR and modify that portion of its order on exceptions that requires residential and non-switched loops be removed from the count of business lines when determining whether a wire center in non-impaired. 
12. We deny Qwest’s Application for RRR and continue to affirm the ALJ’s interpretation of the FCC’s business line definition and rule.  This is the most clear and all-encompassing interpretation of the FCC’s definition and the interpretation that gives the most consistent reading of all segments of the definition.  

13. Additionally, while the authorities Qwest cites may be persuasive, they are not binding for our decision in this case.  It is well-settled that only decisions by the United States Supreme Court interpreting federal law are binding on state courts, or in this case, a state administrative agency.  See, e.g., Brotman v. Lake Creek Ranch, LLP, 31 P.3d 886, 894 (Colo. 2001).  Courts have also found that agencies are not bound by other agencies in its findings and decisions.  See also Cornelius v. NAACP Legal Defense and Educational Fund, Inc., 473 U.S. 788, 809 (1985); Underwood v. Shalala, 985 F.Supp. 970, 978 (D.Colo. 1997).  Therefore, the Commission is not bound by agencies from other states or courts other than Colorado state courts.
14. In this instance, Qwest attached decisions of other state commissions and courts that have no jurisdiction over the Colorado Public Utilities Commission or the State of Colorado. We find that they are not applicable to the facts in this docket and we are not bound by the holdings in these cases.   

15. Further, we point out a fundamental flaw with Qwest’s argument.  As the ALJ noted in the Recommended Decision, Qwest’s own interpretation of the FCC definition is inconsistent.  Qwest argues that ‘all UNE loops’ should be included in the business line count, but then reads the next part of the definition to exclude Unbundled Network Element Platform (UNE-P) residential lines.  Apart from Qwest’s availability of data, there is no logical reason to exclude UNE-P residential lines, but include UNE-P residential loops.  Qwest states that ‘all UNE loops’ should be included because it does not have information readily available to it to exclude residential or non-switched loops.  However, the same issue exists with historical UNE-P counts, and throughout the case, Qwest advocated using a proxy count based on white page listings until such time as it began recording residential Qwest Platform Plus (QPP) separate from business QPP.  The Commission adopted this proxy count.  There is nothing to prevent Qwest from using both a similar proxy for historical UNE-loops records and a separate order-tracking for residential and business loops in the future.
II. ORDER
A. The Commission Orders That:

1. Qwest Corporation’s (Qwest) Application for Rehearing, Reargument or Reconsideration is denied. 

2. Qwest’s Motion to Strike the Response of Cbeyond Communications, LLC is granted.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
October 29, 2008.
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