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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of applications for rehearing, reargument, or reconsideration (RRR) of Decision No. C08-0929 (Phase I Decision or Decision) filed by the Colorado Office of Consumer Counsel (OCC); Public Service Company of Colorado (Public Service or Company); Western Resource Advocates (WRA); Ms. Nancy LaPlaca; the Colorado Independent Energy Association and the Colorado Energy Consumers (CIEA and CEC); and Ms. Leslie Glustrom.  In addition, pursuant to the Phase I Decision, Public Service and Concentric Energy Advisors (Concentric), the Independent Evaluator (IE) we selected to model the bids, filed technical comments on October 6, 2008.  We held a technical conference on October 10, 2008 to address the technical comments and modeling requirements contained in the Phase I Decision.  This decision also addresses the recommendations made by Public Service and Concentric in their comments made before and during the technical conference.
  
2. We held Commission Deliberation Meetings on October 15, 2008 and October 27, 2008 to discuss the applications for RRR and the technical comments.  To the extent that the recommendations made by Concentric in its technical comments and during the technical conference differ from those of Public Service, we consider our directions to Concentric to be similar to directions given to other employees of the Commission.

3. Now, being fully advised in the matter and consistent with the discussion below, we grant in part Public Service’s RRR; grant in part the OCC’s RRR; grant in part CIEA and CEC’s RRR; grant in part Ms. LaPlaca’s RRR; deny Ms. Glustrom’s RRR as untimely; and provide clarifications of the Phase I Decision as requested by Public Service, Concentric, and WRA.    

B. Public Service’s October 6, 2008 Technical Comments 

4. Communications Between Public Service and the IE─Public Service requests that the Commission modify the Phase I Decision either to eliminate the restrictions placed upon communications between Public Service and the IE or to permit specific communications.  Public Service states that the presence of the IE Liaison during these communications will ensure that Public Service and the IE perform independent analyses and will provide a further check on the fairness of the bid evaluation.  Similarly, Concentric recommends that the Commission allow Public Service and the IE to engage in an independent iterative process to identify substantive differences of opinion or interpretation on modeling approaches, bids, or other issues.  Concentric advocates an independent assessment approach, with sharing of information to check the assessments for errors, to identify the likely sources of differences in results, and to identify items that require the Commission’s input before the full evaluation is undertaken.  

5. We agree with Public Service and Concentric that the sharing of information after an independent assessment would provide for a more accurate and informed process.  Therefore, we grant the request to allow such communications and strike parts of paragraphs 318 through 321, with the requirement that the IE Liaison will be involved in such communications to verify the independent assessment process.  We modify these paragraphs as follows:

318. The actual modeling requirements are described in the Modeling Scenarios Section of this Decision. But in order to guide Public Service and the IE, this section describes the interaction between the two parties and lists some of the tasks these two modelers will perform. 

319. Initially, all components of Public Service and the IE are free to work together with the Commission liaison. Typical tasks would be, but are not limited to, the following:

• Public Service shall issue RFPs, and submit updated forecasts, the reserve margin study, and the wind integration study.

• The IE STRATEGIST expert and the Public Service Resource Planning Group24 shall evaluate the base STRATEGIST model for Public Service’s system. The IE shall file a report about any changes made or that should be made to the base model as well as any concerns regarding forecasts, integration costs, and implementation of the model or anything else seen as appropriate by the IE.

• Public Service shall advise the Concentric Project Team about how bids will be initially evaluated, transmission costs assigned, etc.

• The IE and Public Service shall advise the Commission on the “workability” of this process plan.

• Both the IE and Public Service shall advise the Commission about concerns with the updated forecast filed on December 1, 2008, and the need for further direction.

320. Once the bids are received, the IE STRATEGIST expert may no longer interface directly with the Public Service Resource Planning Group. Any information must be relayed through the Concentric Project Team and the Commission liaison shall be copied. The other members of the IE team may freely coordinate with Public Service. Typical tasks would include, but are not limited to, the following:

• Public Service shall lead the effort in evaluating bids and requesting additional information.

• Public Service shall keep the IE team informed of all activities related to the bid evaluation process.

• The IE project team shall evaluate the rejection of any bid. A brief description of the bid and the reasoning for its rejection shall be filed confidentially with the Commission. In the event the IE project team does not agree with Public Service, the IE is free to include the bid in its model scenarios.

• The IE project team shall update the Commission, Staff of the Commission, the OCC, and the Commission liaison with monthly reports.

• Public Service shall determine transmission costs for project bids which shall be relayed to the IE STRATEGIST Expert through the IE team lead.

321. Once the IE can effectively develop models and conduct evaluations without significant information from Public Service, analysis of the portfolios will begin. The IE STRATEGIST expert shall not interact directly with Public Service and the interaction between the Concentric Project Team and Public Service should also be limited. All necessary communications should include the Commission liaison. The IE project team, together with the IE STRATEGIST expert and, separately, Public Service shall develop optimization runs, select portfolios, perform sensitivities, and provide analysis as described above, in the Modeling Scenarios Section.

322. Before the expiration of the 120-day period, Public Service and the IE will have the opportunity to review each others’ reports. Once complete, the reports will be filed with the Commission, effectively starting the 90-day Phase II evaluation. The Commission may request that Public Service and the IE hold a workshop two weeks after filing the reports to present findings and answer questions from the Commission.
6. Up front determinations─Public Service requests that the Commission make several policy determinations, before the STRATEGIST analyses are commenced, as to how specific proposals should be treated.  These are as follows: 

Proposal Clarification─To avoid bidder confusion, Public Service proposes that all clarification questions to the bidders from the IE or Public Service be funneled through Public Service’s bidder contact.  We agree that to avoid duplication and confusion, it makes sense for all such questions to be coordinated by one Public Service contact point.  We grant the request.

Bid Rejection─Public Service proposes that both Public Service and the IE would make independent assessments of whether a bid should be rejected.  Public Service and the IE will compare views on bid rejection, up front, to see if there are any differences, and if there are, to see if a consensus can be reached.  If no consensus is reached, then the IE and Public Service each will proceed in accord with their original independent views.  We agree and adopt the above procedure. 

Section 123 Claims─Public Service proposes that it and the IE first independently determine which specific proposals, in their opinion, constitute Section 123 resources in light of the Commission’s definition of Section 123 Resources.
  Public Service and the IE then would meet to discuss their respective selections.  Public Service proposes that then it 

and the IE either bring to the Commission, in camera, the disputed Section 123 resources to resolve the dispute, or bring all of the claimed Section 123 bids for a Commission determination, up front.  We note that the IE supports this proposal.

We agree with Public Service that it makes sense to establish which specific bids qualify as Section 123 resources up front, before modeling the bids in STRATEGIST.  We direct Public Service and the IE to perform independent assessments of the bids with respect to Section 123 applicability, based on the Section 123 criteria established in the Phase I Decision, in this RRR Decision, and in bidder statements.  We direct Public Service and the IE to meet afterwards and compare their respective lists.  If a consensus between Public Service and the IE is reached, we direct them to proceed based on that consensus.  Otherwise, we direct them to bring only the disputed resources to the Commission for determination.

Exceptional Externalities─Public Service requests that the Commission make an up front determination as to which bids present exceptional externalities.  Public Service proposes that the Company and the IE independently review the bids for exceptional externalities and then compare their assessments.  Public Service offers two options to resolve differences between the two assessments where a consensus cannot be reached.  The Commission can review the disputed resources in camera or it can review all resources, also in camera, and inform the IE and Public Service which resources, in its view, provide exceptional externality benefits at the beginning of the modeling.

We agree that an up front determination of exceptional externalities is appropriate.  We therefore direct Public Service and the IE to independently review the bids for exceptional externalities, based on the criteria listed in the Phase I Decision and bidder statements.  We direct Public Service and the IE to meet subsequently to compare their respective assessments.  If a consensus between Public Service and the IE is reached, we direct them to proceed based on that consensus. Otherwise, we direct them to bring only the disputed resources to the Commission for a determination, which will be done in camera.  

Determination of the Bids that are Moved Forward Into STRATEGIST─Public Service proposes that it and the IE perform independent screening of the bids to establish the best candidates for modeling and to meet to determine if a consensus can be reached as to which bids advance to dynamic modeling.  If a consensus is not reached, then the Company and the IE can proceed using the resources that each screened.  We agree, and approve the proposed procedure.

Transmission Costs─To avoid overloading Public Service’s transmission analysts who provide these estimates, Public Service would like an opportunity to communicate with the IE as to which portfolios are being sent to the transmission group for analysis. We agree with this proposal and direct Public Service and the IE to coordinate their transmission requests.

Additional Issue Raised by the Commission─Bidder Questions.  In considering the above issue, we find that an additional clarification is necessary.  If a bidder has questions about whether a specific technology meets the Section 123 or exceptional externalities criteria, that bidder should first direct the question to Public Service, through the normal Request for Proposal (RFP) clarification process.  Public Service and the IE will then independently consider the question and meet to determine whether they reach a consensus.  If the applicability of the Section 123 definition is unclear or if Public Service and the IE do not reach a consensus, they should bring the question to the Commission for an up-front determination.

j)
Regarding the remedies that a bidder would have against Public Service,  Rule 3655(p) provides that if there is a dispute between a bidder and the investor owned Qualifying Retail Utility, either party may refer the dispute to the Commission for resolution.  Further, Rule 1302 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 broadly states that any person may file a formal complaint at any time. Therefore, a bidder that believes it was improperly rejected by Public Service may bring a formal complaint before the Commission.  The bidder may also participate in the Phase II proceeding.  
7. Modeling Scenarios─Public Service included a revised modeling scenario diagram as Attachment B to its technical comments.  Public Service states that it has developed the diagram with the IE.  We generally agree with the proposal, and approve it with two modifications.  First, we disagree that five RES‑No RES optimizations are necessary to investigate compliance with the 2 percent retail rate cap pursuant to § 40-2-124(1)(g)(I), C.R.S.  Second, we disagree with the elimination of the case that assumes service to Black Hills/Colorado Electric Utility Company, LP (Black Hills) beyond the expiration of the current contract on December 31, 2011.  Both of these issues are discussed in more detail below.  

8. We note that both Public Service and Concentric propose to apply gas and CO2 re-pricing not only to the likely scenarios as we required in the Phase I Decision, but also to the top five utility ownership and extraordinary externality cases as well.  We agree that such analysis will provide valuable information and approve this modification.

9. Proposed Calendar for Phase II─Public Service proposed a schedule for Phase II in Attachment C to its comments.  We adopt this schedule and list it as Attachment A to this decision.  

C. Public Service’s October 6, 2008 Technical Comments - Attachment A

10. Question for Paragraph 278─All Portfolios Include 850 MW.  Public Service requests that the Commission confirm that all portfolios are to include approximately 850 MW of intermittent resources, so long as these resources can be accommodated within the 2 percent retail rate cap pursuant to § 40-2-124(1)(g)(I), C.R.S.  We agree with Public Service’s statement and grant the requested clarification. 

11. Question for Paragraph 292─Surplus Capacity Credit Escalation at 3.5 Percent.  Public Service states that the surplus capacity credit should escalate at 3.5 percent, not at 2 percent.  We agree with Public Service’s statement and grant the clarification requested.

12. Question for Paragraph 306─All Portfolios Include 200 MW of Section 123 Resources.  Public Service asks the Commission to confirm that all portfolios developed will include approximately 200 MW of central solar power (CSP) with storage, so long as there are proposals that are deemed to have reasonable prices and are not “significantly out of line in the market for current technology.” We agree with Public Service’s statement and grant the requested clarification.

13. Question for Paragraph 308─Determining Optimum Coal Retirement Dates.  With respect to the retirements of Arapahoe and Cameo plants, Public Service requests a clarification as to what is meant by the phrase “…assuming it is cost neutral to retire the plants.”  Public Service also seeks a clarification as to the last sentence of this paragraph. That sentence states that “[w]e also require Public Service and the IE to assess any differences between different retirement dates they may propose.” Concentric also addresses this issue and states that it intends to allow the retirement dates to float in the model to optimize the value of the portfolio, with the latest date for retirement set at December 31, 2015.

14. Public Service and Concentric include suggested methods to model the coal plants. However, we are reluctant to endorse a specific method. Instead, we direct Public Service and the IE to determine the best technique to represent the fact that the Commission has determined that the intangible benefits of early retirement are equal to the economic benefits of operating the coal plants.  Public Service and the IE are in the best position to assess the model and bids to best accomplish this task, whether through a mathematical adaptation of the STRATEGIST model, or through calculations performed outside the model.  

15. If Public Service and the IE recommend different retirement dates, we direct them to explain the differences and the reasoning between their recommendations.  We agree that the latest retirement date to be examined is December 31, 2015.  

16. Question for Paragraph 310─Limit Sub–Optimal Portfolio Requirements.  Public Service raises concerns with the Commission’s directive to “provide all sub-optimal portfolios that include utility-owned proposals,” stating that it is burdensome and unnecessary.  Instead, Public Service proposes that it and the IE find the lowest cost portfolio that contains each specific utility resource and then the lowest cost portfolio that contains combinations of specific utility resources, up to the level of utility-owned resources in the 40 to 60 percent range.  

17. We agree with the proposal to limit the number of sub-optimal portfolios containing utility-owned proposals.  However, we clarify that Public Service and the IE should provide a full range of utility-owned portfolios through the approximately 60 percent level.  Some of these utility-owned resources may appear in the optimal least-cost portfolio selected by STRATEGIST, and others may be selected as part of sub-optimal portfolios.  In any case, we direct Public Service and the IE to identify portfolios containing various combinations of utility-owned resources so that we can understand the relative costs of each such resource.  

18. Question for Paragraph 312─Reduce Sub-Optimal Portfolios for Section 123 Resources Based on Up-Front Commission Determination.  Public Service states that it is not necessary to provide all sub-optimal portfolios for Section 123 resources and recommends that this be changed to require Public Service and the IE to identify the most cost-effective portfolios that contain discrete Section 123 resources and combinations of discrete Section 123 resources. We agree with Public Service’s statement and grant the clarification requested.

19. Question for Paragraph 313─Directive to Summarize Externality and Exceptional Externality Benefits.  Public Service requests that the Commission clarify how the Commission’s directive to summarize the claimed externality benefits for each likely portfolio interrelates to the requirement contained in Exhibit A to the Phase I Decision to identify cases with exceptional externality benefits, and presents its proposal to re-price utility ownership and exceptional externalities cases.
  

20. Question for Paragraph 314(a) ─ 2 Percent Verification.  Public Service states that, while it generally agrees with the Commission’s concept of not evaluating all scenarios against the 2 percent retail rate cap pursuant to § 40-2-124(1)(g)(I), C.R.S., it is concerned that the Commission requires the 2 percent retail rate impact test be run against a scenario which is not likely, and may not represent a conservative test of the 2 percent retail rate cap.  Public Service recommends that the 2 percent test be run against all of the cases with the base gas prices.  

21. Public Service, in its direct case, generally proposed the 850 MW renewable acquisition plus 200 MW of CSP could be funded within the 2 percent retail rate cap, so we believe it is very likely that Public Service will reach the 850 MW limit before the 2 percent cap. Further, our Renewable Energy Standard Rules, 4 CCR 723-3-3650 through 3665 do not require the retail rate impact to be verified in every possible combination of input variables.  Therefore, we will require Public Service and the IE to select a likely scenario that provides a reasonably conservative view of the 2 percent cap, and perform the test only on that scenario.
  

22. Question for Paragraph 314(b) ─Low Forecast Case.  Public Service requests a clarification of the directive to run the primary case using the low forecast instead of the base forecast. It inquires whether the Commission wants bids re-optimized around a low sales forecast with High DSM & Medium 123 or some other less time-consuming test.  We clarify that the intent of the low forecast requirement is not to initiate a separate optimization and not to rely solely on the low forecast to determine overall resource needs. Instead, we would like the modelers to explore the impacts of delaying a resource from the base forecast scenario to test the timing requirements of the last resource(s).  For example, it may be possible to delay a resource until the 2010 filing, at which time we will have better information about the overall resource needs.  We direct Public Service and the IE to provide a scenario showing which resources from the primary case could be eliminated or delayed if the base forecast is reduced to the low forecast.  A means other than optimization may be used to accomplish this task if it will provide a reasonable representation of the case.

23. Question for Paragraph 314(c)─STRATEGIST Cannot Perform a Utility Cost Test.  Public Service states that STRATEGIST cannot perform a utility cost test and recommends that this directive be modified to require that the Net Present Value Revenue Requirement and the Net Present Value of Rate Impacts be provided for all portfolios instead, as both of these values are provided by STRATEGIST.  We agree with Public Service’s statement and grant the clarification requested. 

24. Question for Paragraph 314(d)─Model Run with Continuation of Black Hills Wholesale Contract.  We address this issue as a part of Public Service’s RRR, below.  

25. Question for Paragraph 314(e)─Carbon Sensitivities Escalate at 7 Percent Instead of Using Levelized Prices. Public Service recommends that the price for carbon be assumed to be $10 per ton and $40 per ton in 2010 and then escalate at 7 percent annually, similar to the escalation in the base case.  WRA, in its RRR, also advocates for this modification.  We agree with Public Service’s and WRA’s statements, and grant the clarification requested.  

26. Questions for Paragraphs 314(e) and (g)─CO2 and Gas Cost Level that Makes a Significant Portfolio Difference.  Public Service requests that the Commission explain the directive to “determine the level of CO2 cost that makes a significant difference in portfolios from the primary case” and “determine the level of gas cost that makes a significant difference in portfolios from the primary case.” Concentric also inquires as to whether the Commission desires specific and precise values for these CO2 and gas costs.  We direct Public Service and the IE to determine the CO2 and gas cost levels where, in their opinion, a significantly different portfolio results, either within or outside of the range of Commission-specified sensitivity tests.  Precise values are not required, and we encourage Public Service and the IE to use an alternate approach if warranted.

27. Question for Paragraph 314(f) ─  10 Percent Real Carbon Reduction.  Public Service objects to performing a test case to achieve a 10 percent reduction in CO2 by 2015, using the Aquila-proposed accounting method. We address this issue as a part of Public Service’s RRR, below.

28. Question for Paragraph 319─When to File a Report.  Public Service inquires as to when the IE is to file the report on Public Service’s Base Model, and states that it is important that this report be filed and a Commission decision be made before the bid evaluation.  We agree with Public Service’s concern and require the IE to file this report as soon as practical.

29. Question for Paragraph 320─Public Service and the IE to Discuss Rejection of Bids Up-Front.  We addressed this issue in the section addressing Public Service’s October 6, 2008 Technical Comments, above.  

30. Question for Paragraph 327─Transmission Estimation Shortcut.  Public Service raises concerns with transmission estimation timing and states that its Merchant Function Division (resource planning) is currently discussing this matter with its Transmission Function Division and with the IE to find an acceptable process. Public Service plans to provide a proposal on this issue at the time it makes the December compliance filings.  We accept Public Service’s commitment to file a proposal in December 2008.  

31. Question for Paragraph 344─Continue DSM Reserve Margin Adjustment at 30 Percent Level in Subsequent Years.  Public Service requests clarification as to what level of Demand Side Management (DSM) reserve margin adjustment should be used for the uncertainty around DSM acquisition for the years after 2015.  Public Service suggests continuing to use the 30 percent level in all subsequent years.  We agree with Public Service’s statement and grant its proposal to continue using the 30 percent level beyond 2015.

32. Question No. 20 for Paragraph 366─Objection to 130 Percent DSM.  We address this issue as a part of Public Service’s RRR section, below.

33. Question Regarding Federal Tax Credit Extension Assumptions.  Public Service asks what should be assumed concerning federal tax credits for renewable resources.  It proposes an assumption that the availability of credits will continue beyond the periods passed in recent legislation.  We agree with this statement, and grant the clarification requested.

34. Question Regarding Additional Financial Information in RFPs.  In the RFPs and in conducting due diligence, Public Service proposes that bidders be required to provide more information about their expected financing sources, whether the project will be financed as a recourse or non-recourse project, the percentages of debt and equity financing, the expected cost of debt, and the financing commitments that the bidder has obtained, if any.  We agree with this statement and grant the clarification requested.

35. Question Regarding Cost Caps for Utility Proposals.  We address this issue as a part of Public Service’s RRR section, below.

D.
Concentric’s October 6, 2008 Technical Comments

36. We address the issues identified by Concentric in Attachment A to its comments below:  

37. Question for Paragraphs 54─The IE’s Input on RFPs.  Concentric asks whether it should perform a thorough evaluation of the RFPs, and provides a suggestion of that language that, in its opinion, should be included.  We direct Concentric not to provide any further input into the RFPs, but we direct Public Service to include the IE’s suggestions in the RFPs.

38. Question for Paragraph 58─Use Calendar Year for Modeling.  We agree with this statement, and grant the clarification requested.

39. Question for Paragraph 60─Early Wind/Central Solar.  We agree with this statement, and grant the clarification requested.

40. Question for Paragraph 92─Report CO2 Profile of Each Portfolio.  We agree with this statement, and grant the clarification requested.

41. Question for Paragraph 119─Coal Retirement Dates. We address this issue as a part of the section on Public Service’s Technical comments, above.

42. Question for Paragraphs 189 to 19─Cost Cap and Optionality.  The IE requests clarification as to how to treat estimated bids without a cost cap and seeks clarification as to how it should address optionality benefits and utility ownership benefits.  

43. With respect to the utility ownership benefits and optionality benefits, we direct the IE to address only known costs, without considering intangible benefits.  The Commission will consider the intangible benefits after the IE and Public Service reports are filed.

44. Question for Paragraph 200─Use Q & A Process After Bids have been Received to Optimize Competitiveness.  We agree with this statement and grant the clarification requested.

45. Question for Paragraph 241─Ranking System for External Benefits.  We agree with this statement and grant the clarification requested.

46. Question for Paragraph 292(c)─Test Portfolio Robustness by Varying 3.5 Percent Capital Cost Escalation.  We agree with this statement, and grant the clarification requested.

47. Question for Paragraphs 310─Limit Sub-Optimal Portfolios Beyond the Timing Differences; Base Utility Ownership Percentage on Summer Capacity Rating.  We agree with this statement, and grant the clarification requested.  We clarify that mere timing differences do not qualify as a significant difference in the resource mix. We are concerned that mere differences between bidders of the same technology may also not present significantly different portfolios, and would only list replacement bids.  We would like an indication of replacement bid pricing, but we would also like to see more significant portfolio changes.  We leave this determination to the discretion of the modelers. 

48. Question for Paragraphs 312─123 Criteria, Limit Sub-Optimal Portfolios for 123.  We address this issue as a part of the section on Public Service’s Technical comments, above.

49. Question for Paragraph 314(c)─Cannot Model Utility Cost Test.  We address this issue as a part of the section on Public Service’s Technical comments, above.

50. Question for Paragraph 314(d)─Black Hills Modeling.  We address this issue as a part of Public Service’s RRR section, below.

51. Question for Paragraphs 314(e) and (g)─Precision of CO2 and Gas Sensitivities.  We address this issue as a part of the section on Public Service’s Technical comments, above.

52. Question for Paragraphs 314(f)─Spreadsheet Approximation for 10 Percent CO2 Reduction.  We address this issue as a part of the section on Public Service’s Technical comments, above.

53. Question for Paragraph 321─The IE/Public Service Communications Limitations.  We address this issue as a part of the section on Public Service’s Technical comments, above.

54. Question for “Other”─Should the IE Assume that PTCs and ITCs will be Continued Through the Evaluation Period.  We agree with the statement by Concentric, and grant the clarification requested.  

D. Ms. Glustrom’s RRR 

55. We note that the Commission’s Internal Support Staff did not receive a faxed copy of Ms. Glustrom’s application for RRR until the morning of October 10, 2008.  However, the top line of that fax shows that it was sent from a Staples store at 4:01 p.m. on October 9, 2008.  This discrepancy prompted us to review what is known as the “reception journal” of our fax machine.  The reception journal indicates that a faxed copy of Ms. Glustrom’s application for RRR did not arrive through our fax machine until 5:02 p.m. on October 9, 2008.  Further, our comparison of the faxed copy of Ms. Glustrom’s application for RRR and the hard copy indicates that pages 6 through 19 of the faxed copy were missing. 

56. The Decision became effective on September 19, 2008, its mailed date.  Section 40-6-114(1), C.R.S., states that:  

After a decision has been made by the commission … any party thereto may within twenty days thereafter, or within such additional time as the commission may authorize upon request made within such period, make application for rehearing, reargument, or reconsideration of the same or of any matter determined therein.

57. The language that a party must request an extension of time within 20 days if it wishes to file RRR out of time further indicates that the time period question is jurisdictional.  Similar to a court of appeals losing jurisdiction over an appeal after an applicable deadline expires, we are statutorily precluded from accepting an application for RRR that is filed out of time.  

58. The time period for the parties to file applications for RRR expired on October 9, 2008, at 5:00 p.m., when the Commission’s offices close.  Despite the harsh result in this case, we are not able to waive this deadline as it is contained in a statute, as opposed to a Commission rule.  We therefore have no choice but to reject Ms. Glustrom’s RRR in its entirety as untimely.
  

E. Public Service RRR

1. Pricing of Utility Proposals

59. Public Service requests that the Commission reconsider paragraphs 185 through 191 of the Phase I Decision, where the Commission ruled that utility rate-based generation proposals are to be evaluated at the level of a not-to-exceed price cap, with amounts above the price cap to be disallowed and borne by utility shareholders "absent a showing of extraordinary circumstances."  Instead, Public Service proposes to allow the utility proposals to be modeled at their expected value, using the same methods that the Company has traditionally used when applying for Certificates of Public Convenience and Necessity. Public Service proposes a base estimate, plus or minus 20 percent, with the base estimate including normal construction contingencies.

60. Public Service asserts that there are significant differences between the Purchase Power Agreements (PPAs) offered by the Independent Power Producers (IPPs) and utility rate-based facilities and that therefore it is not appropriate to compare these facilities head-to-head on the basis of their expected costs alone. Public Service agrees with the Commission’s characterization of the benefits of utility ownership, but argues that the Commission's decision on the pricing of utility proposals causes the utility proposals to be selected as "sub-optimal" portfolios, when they may be superior to the proposals made by the IPPs.  Public Service asserts that the utility is the provider of last resort, and cannot "walk away" if unexpected costs in construction materials or labor arise.

61. Public Service also states that it is well-established that an electric utility is entitled to recover all prudently incurred costs in providing electric service.  The Commission has full regulatory supervision over the utility to determine whether its actions have been prudent and the utility is legally obligated to provide reliable electric service─it cannot walk away.  Public Service states that the regulatory compact provides for recovery of all prudently incurred costs because of this legal obligation to serve.  Public Service argues that the Commission decision to evaluate the utility rate-based generation proposals using a not-to-exceed price cap, with amounts above that cap to be disallowed absent a showing of extraordinary circumstances severs the regulatory compact and subjects the utility to illegal confiscation of investment.  
F. Discussion and Findings
62. Although we agree with Public Service that many unquantifiable differences exist between utility rate-based proposals and IPP proposals, the Phase I Decision establishes a fair and equitable basis for comparing utility proposals and IPP bids.  The Phase I Decision places the utility and IPPs in a comparable position with respect to the quantifiable aspects of the proposals for modeling purposes, and allows parties to advocate non-quantifiable benefits for the Commission to consider in its Phase II decision. 

63. We disagree with Public Service’s argument that IPPs can alter their pricing terms after bidding but the utility cannot. On the contrary, the Phase I decision places the utility and the IPPs in a comparable position.  If extraordinary events occur, the IPP can approach the utility to alter its bid.  Public Service provides a good example of this situation occurring in the past, when all the wind bidders in the 2005 All-Source RFP requested price increases due to turbine price changes. We note that a utility similarly can approach the Commission to revise its pricing under such circumstances, where all bidders (utilities and IPPs alike) have experienced unforeseen cost increases beyond their control.  

64. We therefore disagree with Public Service’s assertion that the point cost requirement creates a new risk for utility generation construction that has not been incorporated into the utility’s return on equity.  If a utility prudently estimates its cost for comparison to IPP bids, cost increases resulting from extraordinary circumstances can be addressed before the Commission.  

65. Public Service raises concerns with other differences between IPP bids and utility proposals.  Public Service states that the contract term length and regulatory lag differences are not addressed fairly with the point cost requirement. We recognize that unquantifiable benefits are not included in the cost modeling of the proposals. However, we intend to consider such unquantifiable benefits during the Phase II process and we invite bidders, the IE, Public Service, and other parties to bring such issues to our attention.  

66. We also disagree with Public Service’s assertion that the utility is not given the opportunity for any upside benefit.  We recognize this issue in the Phase I Decision.  As stated in paragraph 190, Public Service can propose some form of symmetrical sharing mechanism in conjunction with its point cost proposal.

67. With respect to the argument that evaluation of the utility rate-based generation proposals using a price cap may sever the regulatory compact and subject the utility to illegal confiscation of investment, we clarify that "extraordinary circumstances" means circumstances that were not known and could not reasonably have been known by the utility when it submitted a generation proposal.  As noted above, if extraordinary events occur, an IPP may renegotiate its bids with the utility and the utility similarly can “renegotiate” with the Commission.  In evaluating what constitutes an extraordinary circumstance, the Commission will consider the circumstances under which the utility would renegotiate prices of IPP proposals and also take into account the fact that a utility is obligated to serve its load and cannot walk away.  
68. We further note that during the hearing, Public Service witness Mr. Paul Bonavia testified, with respect to price caps on utility proposals, that “I think an awful lot of projects that we have done have some kind of cost cap.  I believe Comanche has a cost cap –Comanche 3 and the additional mechanism that goes with that is something that perhaps along the lines of what I talked about with Minnesota, where there is a reward and penalty associated with coming in above or below that…”
  Mr. Bonavia opined that price caps and sharing mechanisms “worked very nicely” in the past.
  As we emphasized in the Phase I Decision, paragraph 190, we invite Public Service to include a symmetrical sharing mechanism in conjunction with its bids.
69. Concentric also raised a question about how to treat bids without a fixed price, specifically the non-utility bids.  We direct Public Service and the IE to include such issues in the pre-modeling bid evaluation as discussed above.  To the extent that bids are not rejected for failure to specify a fixed price, as required by the RFP, we direct Public Service and the IE to treat bidders fairly in comparison to utility proposals, and suggest that the modelers can seek further Commission guidance if necessary.

2.
Imputed Debt

70. In its application for RRR, Public Service requests that we reconsider paragraphs 146 and 147 of the Phase I Decision.  We rejected a proposal to include in the bid evaluation the imputed debt that Standard & Poor (S&P) will associate with each discrete Power Purchase Agreement in setting Public Service's credit rating.  

Public Service points out that we did not dispute the fact that S&P makes this adjustment or that this adjustment can affect Public Service's credit ratings and cost of capital.  

71. Therefore, Public Service asserts that the Commission has decided to consider this imputed debt effect in revenue requirement or ratemaking proceedings, rather than take it into account at the time of bid evaluation.  In its application for RRR, the OCC also encourages us to reconsider the Phase I Decision on this issue.

72. Public Service essentially repeats the same argument it made in testimony.  That argument is premised on the assumption that it is better to take into account all projected costs associated with resources at the time they are competing for inclusion in Public Service's resource portfolio.  In support of its argument, Public Service states that it will be too late to consider these costs in subsequent rate case proceedings because IPP contracts will have already been selected, negotiated, and signed, and the Company will not be able to modify its resource portfolio in reaction to this imputed debt cost. 

73. Public Service states that this is not just an issue that affects the comparison of rate-based generation versus power purchase agreements.  This is an issue that also affects the comparison of PPAs with one another, since all of these IPP proposals seeking PPAs are not equal when it comes to imputed debt.  Public Service does not believe that an imputed debt adder is going to either chill competition or unfairly represent the IPP bids as compared to the utility proposals.  Public Service concludes that this is a resource selection issue, not a rate case issue.

74. As the OCC points out in its RRR, we determined that financial matters, including the impact of imputed debt on Public Service’s equity ratio, will be addressed in a rate case.  We based this conclusion upon the notion that all of the “moving parts” can be examined at the same time in a Phase I rate case and that deciding an issue with financial impacts outside of a Phase I rate case would not be appropriate.  

75. The OCC disagrees with our findings on this issue.  It argues that isolating the financial impacts of imputed debt to only a Phase I rate case issue results in an interrelationship inconsistency.  The OCC further argues that an interrelationship inconsistency exists when rate cases are bifurcated.  The basis for this argument is that decisions made after a Phase I rate case in the follow-up Phase II rate case may have a significant impact on the relative ability of the utility to earn its authorized return on equity.  For example, the OCC is concerned that different methods of cost classifications, rate design, and the potential for different rate of returns without a “feedback loop” may cause interrelationship inconsistency related to imputed debt, and therefore there is a need to incorporate the financial effects of PPAs into the resource selection process.

76. It is the OCC’s position that our approach of isolating the financial impacts of imputed debt to a Phase I rate case precludes a “feedback loop” in the resource selection process. By isolating the effects to only the Phase I rate case process, the OCC argues that there is no way to include the financial effects of PPAs in the resource selection process and the true costs of the proposed resources are not being compared in the bid evaluation process. 

77. In addition, the OCC again raised the issue of a cross-subsidy between the electric and gas departments.    The OCC concludes that although we acknowledged this issue we failed to address it in our findings.  

78. We disagree with the arguments made by Public Service and the OCC in their applications for RRR. In the Phase I Decision, we addressed the testimony presented by witnesses advocating for and against an imputed debt adder.  We also found that it has been the past practice of this Commission to address the financial matters at issue, including the impact of imputed debt on a utility’s financial health, in a different forum such as a revenue requirement/ratemaking proceeding or an issue‑specific docket.
  

79. We also emphasized our rationale for examining a financial issue such as imputed debt in a revenue requirement/ratemaking proceeding is that all “moving parts” of the issue will be examined at the same time, including the impact on Public Service’s financial health as well as the impact on ratepayers.  In contrast, since this is a resource acquisition docket, all aspects of Public Service’s capital costs as they relate to imputed debt are not examined as they would be in a rate case. Therefore, we determined that we could not accept the proposal offered by Public Service.  In addition, we emphasized that by examining the imputed debt issue in a rate case context, we can determine whether S&P’s method of imputing debt actually raises the cost of capital.
  

80. This docket contains an extensive and fully developed record which we carefully reviewed and considered in issuing the Phase I Decision. We find that neither Public Service nor the OCC has raised any issues which were not addressed and considered in the Phase I Decision, and we deny their applications for RRR on this issue. 

3.
Indexed Pricing

81. Public Service requests that the Commission clarify its indexed pricing ruling in paragraph 200 of the Phase I Decision.  Public Service requests that the Commission clarify that the only bidders who can propose indexing provisions are bidders of wind facilities.  We grant this request, and clarify that only wind facility bidders can propose indexing provisions.

4.
End of Term Purchase Option

82. Public Service requests modification of paragraph 199, where we ordered that the end-of-term purchase option be deleted from the model contract.  Public Service states that those bidders willing to offer this option should be free to do so, and requests that the term be included in the model contract.  The Company asserts that because we added a requirement that bids can not be disallowed simply because of required contract changes, bidders can propose to remove the requirement.

83. We agree that those bidders willing to offer this option should be free to do so, but we disagree with this provision being a requirement in the model contract.  Even if the bid cannot be disallowed because of a contract change requirement, the bidder is still disadvantaged in negotiations if it proposes to remove such terms.  Contract terms should be negotiated based on the differences between bidders, not based on utility ownership preferences.  We maintain our ruling that the requirement be stricken from the model contract, but we clarify that bidders are not prohibited from offering this provision.  

5.
Section 124 Evaluation by the IE 

84. Public Service requests clarification of the following statement in paragraph 182, where we discuss the utility's statutory opportunity to own 25 percent of new renewable resources under § 40-2-124, C.R.S.: 

In order to meet the expedited timeline for Phase II, we require Public Service to submit proposed procedures for such Section 124 evaluation in conjunction with the IE participation in this IE docket. 

85. Public Service asks that the Commission clarify whether the Commission wants it to make a filing in addition to the filing required by Rule 3660(e)(V). Rule 3660(e)(V) sets forth the specific roles to be played by both the utility and the IE in this circumstance and ultimately requires the utility to file the IE's report with the utility's application for approval of its proposed new eligible energy resource. Public Service states that if the Commission is contemplating an additional filing by Public Service, it requests further elucidation of what it requires in that filing and when it would be due.  

86. The intent of paragraph 182 was to require Public Service to propose procedures within this docket stating how it can address any Section 124 resources it intends to own, using the IE in this docket.  Alternatively, if Public Service intends to submit these resources for approval through a separate docket, we direct Public Service to propose a timeline for this separate docket, and state how the two dockets would be coordinated.  

6.
DSM Targets

87. Public Service also expressed concern that a scenario containing DSM at 130 percent of the Commission’s goal, combined with a low load forecast, creates a “substantial risk for under-forecasting our resource need.”  Public Service contends that a low load forecast is “improbable” and that combining this forecast with an “infeasible” DSM case could jeopardize system reliability.

88. We addressed the concerns regarding DSM’s impact upon system reliability in paragraph 66 of Decision No. C08-0560, issued in Docket No. 07A-420E: 

We find that, for the purposes of ERP modeling through 2105, DSM values that exceed the Enhanced Plan values shall have their associated costs adjusted in the modeling to reflect the risk that this portion of the DSM may not be achieved.

89. We reiterated this in paragraph 31 of Decision No. C08-0769, in response to Public Service expressing this same concern in their application for RRR of Decision No. C08-0560.  We stated that:

We find that this language acknowledges the concern of DSM’s impact upon reliability and addresses it affirmatively through the ERP period.

90. As stated in paragraph 84 of Decision No. C08-0560, “the reliability of [market potential] data degrades over time, reflecting the dynamic nature of the marketplace, and we have factored that into our DSM goal setting.”  During the years 2009 to 2015, which is the Electric Resource Plan (ERP) Resource Acquisition Period, the 130 percent of Commission goal level yields annual goals at or below 1 percent of sales up through 2011, rising to 1.3 percent of sales in 2015.  Thus, by the time Public Service files its next ERP in 2010, the DSM goals at 130 percent will still be within the range that Public Service believes it can achieve.  Further, there will be two years of additional DSM experience and updated market potential data that can be used to reevaluate the DSM goals.  We continue to find that the degree of uncertainty in market potential data out past a few years could just as well result in these DSM goals being understated.  Combined with the reserve margin adjustment discussed above, we find no reason to exclude the 130 percent of the Commission’s goal from the ERP modeling scenarios.  We further find that the “Enhanced DSM Plan” is no longer being considered by the Commission and therefore should not be included in the ERP modeling.  We deny Public Service’s RRR for this issue.

7.
Concerns About Inadequate Resource Procurement

91. We address this issue as a part of Public Service’s Attachment A section, above.

8.
Definition of Section 123 Resources

92. Public Service opposes the OCC’s definition of Section 123 resources and argues that the conclusions that the OCC derives from its definitions are erroneous as a matter of law.  We adopted the definitions of Section 123 resources offered by WRA and the OCC.  Decision, at ¶ 376.  Public Service agrees with WRA’s definition.  

93. Mr. Frank Shafer, testifying for the OCC, advocated that a renewable resource should be considered a Section 123 resource or Section 124 depending on the underlying purpose for acquiring that renewable energy resource.  If the primary purpose is to meet the compliance requirements of § 40-2-124, C.R.S., then the incremental costs and Renewable Energy Credits (RECs) associated with that resource should flow through the Renewable Energy Standard Adjustment (RESA) for cost recovery and may be used for Renewable Energy Standard (RES) compliance purposes.  However, if the underlying purpose is to demonstrate a new clean or energy efficient technology, then its costs would not flow through the RESA and any associated RECs could not be used for RES compliance purposes.
  
94. Public Service argues that this subjective definition does not comport with § 40-2-123(1), C.R.S., which does not mention the underlying purpose for acquiring a resource, but instead sets an objective standard that Section 123 resources must be new and either clean or energy efficient.  Public Service adds that the OCC’s interpretation is contrary to the purposes for which the Commission distinguished between Section 123 and Section 124 resources.  

The Commission previously found that it has the authority to approve an eligible energy resource under § 40-2-123(1), C.R.S., if its incremental costs would exceed the 2 percent 

95. retail rate cap, but only if that eligible energy resource is also a new clean energy, or an energy efficient technology, or a demonstration project.  Decision No. C08-0559, issued in Docket No. 07A-462E, at ¶ 80. The Commission noted that this ruling raised several important issues as well as policy and legal implications regarding the breadth of such terms, to be addressed during Phase I of the ERP proceeding or a future rulemaking proceeding.  The Commission issued this ruling to clarify the relationship between §§ 40-2-123(1) and 40-2-124(1)(g)(I), C.R.S., in a manner that gives meaning to every word of both statutes and best effectuates their legislative intent.  Id., at ¶ 81.   

96. We agree with Public Service that the OCC’s reliance on the underlying purpose for which a utility acquires a renewable energy resource is subjective and that the terms of § 40-2-123(1), C.R.S., such as new, clean, and energy efficient are objective.  We also question how this definition may apply when a utility acquires a renewable resource to fulfill more than one equally weighted purpose.  We grant Public Service’s RRR on this issue, strike the language adopting the OCC’s definition of what is a Section 123 resource and leave only WRA’s definition in place.  

97. We finally note that the issue of whether the RECs associated with Section 123 resources can be used for compliance with the RES will be addressed in the RES rulemaking docket, Docket No. 08R-424E, rather than here.  

9.
Model Run with Continuation of Black Hills Wholesale Contract

98. Public Service objects to running a case assuming the Black Hills contract extends through 2015.  Public Service points out that in paragraph 79 we ruled that the Commission lacks jurisdiction to require Public Service to sell power to Black Hills.  Neither Black Hills nor Public Service is seeking to extend this contract. Public Service also asserts that it cannot meaningfully run this test case without significantly altering the entire RFP solicitation process to include the Black Hills loads in its resource need.  Public Service contends that it would need to solicit additional capacity resources for 2012 if the Black Hills contract is extended and that modeling sales to Black Hills will very likely result in different optimized resource selections than if this contract does not continue.  Further, Public Service questions what contract terms should be assumed and for how much power, as Black Hills has filed a resource plan that does not assume continued purchases from Public Service.

99. We agree with Public Service that it is not reasonable to perform a model run that is not achievable under the current RFP proposals and that it is not reasonable to change the RFP requirements for a hypothetical continuation of service to Black Hills.  However, we find that it is appropriate to require Public Service and the IE to model continued service to Black Hills under more realistic terms.  We do not agree that all modeling of service to Black Hills is prohibited because this service is under Federal Energy Regulatory Commission jurisdiction.  Because there is still a reasonable possibility that Public Service may continue to provide some form of service to Black Hills, we find that it is appropriate to direct Public Service and the IE to investigate the costs and carbon impacts of such service. 

100. We therefore direct Public Service and the IE to model a scenario where Public Service extends the Black Hills contract to provide as much capacity as it will have available in 2012, and continue to provide that level of capacity through 2015.  Also, we direct Public Service and the IE to include in this model run a scenario where Public Service provides energy to Black Hills beyond the aforementioned capacity, when such energy is available and is selected by the model under economic dispatch.  

101. If Public Service does not have the full capacity available to serve Black Hills through 2015 at the level specified in its current contract for 2011, then we direct the modelers to assume that Black Hills installs or enters PPAs for combustion turbine capacity necessary to meet the remaining Black Hills load requirements.  We direct the modelers to make any assumptions that are necessary to perform the modeling, as deemed reasonable by the modelers.  Last, we direct the modelers to calculate both the incremental and rolled-in rates for service to Black Hills, to the extent practical.

10.
Modeling a 10 Percent Carbon Reduction Scenario

102. Public Service objects to performing a test case to achieve a 10 percent reduction in CO2 by 2015, using the Aquila-proposed accounting method.

103. In its comments, Public Service states that it has already requested and has been granted the opportunity to bring to the Commission, by March 31, 2010, a plan to achieve greater carbon reduction than the level of this current plan – with the goal of reaching Governor Ritter’s target of 20 percent reduction by 2020.  The Company continues to assert that there is no benefit to speculating, through a STRATEGIST modeling, what resources may need to be retired or what resources could reasonably replace the retired units at reasonable cost, and argues that this test would take a considerable amount of time away from the business of evaluating the bids.  Further, by March 31, 2010, Congress may have passed carbon legislation that will resolve the carbon accounting issue.

G. Discussion and Findings

104. While an indication of system changes that may be necessary to meet a 10 percent carbon reduction could be valuable to the Commission when it makes the Phase II resource determinations, it is not necessary.  We recognize that such a request adds more work at a time when both the IE and Public Service will be pressed to complete the development of the required portfolios, and we do not want to add any additional delay.  Therefore, we grant Public Service’s request and remove the 10 percent carbon reduction modeling scenario requirement.

H. CIEA and CEC RRR

1. Modeling Unequal Plant Lives

105. CIEA and CEC propose that the Commission reconsider its ruling that Public Service and the IE rely solely on the Company's proposed generic unit replacement cost approach to compare PPA bids to utility-owned proposals of unequal lives.  They state that the reasoning behind that particular ruling is unclear from the Decision, which notes that such IPP re-bids will depend on the market situation at the time the plant is re-bid and that "[i]f there is excess availability of [a specific] technology at the time of re-bidding, then IPP bids would be expected to be lower than if excess capacity does not exist."  Decision, at ¶ 290.  CIEA and CEC argue that the Commission should reject the replacement cost method. They also state that the record is clear that, for the time being, there is excess capacity of gas-fired PPAs to bid into Public Service’s RFP, and there was no evidence  to the contrary for any later rebidding time frames.  For example, Public Service’s witness Hyde acknowledged that there are 1441 MW of gas PPAs expiring by 2015, far more than the amount of capacity Public Service will need by that time. (Exhibit 5 at 56).

106. If the Commission is not willing to direct Public Service and the IE to use the annuity method exclusively, CIEA and CEC request that the Commission direct them to use an average of both the annuity method and the unit cost replacement approach.  

107. We agree with CIEA and CEC that a complete discussion of this issue was not provided in the Phase I Decision. We clarify here that our rationale for adopting the generic replacement cost approach rather than the annuity approach was based on the expectation that Public Service’s system will continue to grow over time, which would normally result in larger generation requirements in rebidding situations.  Further, other utilities in Colorado may require additional generation capacity, potentially eliminating the excess capacity situations.

108. While we believe that it is unlikely that excess generation capacity will become common in the future, we recognize that an understanding of the relative cost impacts of the two approaches could assist the Commission in determining the proper resource portfolio.  We maintain the requirement to use the generic unit replacement cost approach as the primary method, but we also direct Public Service and the IE to perform sensitivity runs using the annuity method.  This may be duplicative to other sensitivity tests, and, if so, we direct the modelers to use reasonable judgment in deciding which tests are appropriate.  

2. Discussions with the IE Regarding Modeling Assumptions

109. CIEA and CEC propose that qualified stakeholders with the requisite modeling experience be given an opportunity to discuss directly with the IE the key assumptions, variables, and inputs built into modeling scenarios, whether during the technical conference or otherwise, but prior to finalizing these critical modeling elements.  They argue that such input is necessary to ensure the independence of the IE.

110. We disagree that a requirement for parties to review the modeling assumptions is necessary to maintain the independence of the IE.  Consistent with the ERP Rules, we have gone to great lengths to hire a qualified, independent third party to provide an independent analysis of the modeling process. We have also appointed an IE Liaison staff member to eliminate any issues regarding the independent evaluation processes.  

111. However, it may be beneficial for the IE and Public Service to present the assumptions and modeling assumptions to bidders.  We therefore direct the IE to host two on-the-record technical conferences.  The first technical conference should occur relatively early, before bids are due, and the second conference should occur before Public Service and the IE issue their reports.  The purpose of these conferences is for the modelers to explain to the potential bidders how the modeling works, and to outline the general assumptions and inputs.  

I. Ms. LaPlaca’s RRR

1. Per-MWh Carbon Reduction 

112. Ms. LaPlaca states that the data provided in the Phase I Decision, regarding the Commission’s findings on how Public Service accounted for carbon reduction and our recasting of the data on a per MWh basis, is misleading and does not take into account that Colorado’s emissions per MWh are some of the highest in the nation.  She states that the facilities in Colorado are among the least-efficient and most polluting in the United States.

113. Ms. LaPlaca does not attempt to rebut the accuracy of the data or calculations provided.  Rather her claim seems to be with the application of the data and calculations. However, it was not our intention to establish any comparison with carbon emission of other states but rather to illustrate reductions achieved by Public Service.  We note that no such comparison is described or required in § 40-2-123, C.R.S., nor in the Governor’s Climate Initiative.  Further, the generic conclusion that Colorado generating facilities are not efficient and are the most polluting is not supported in the record.    We deny Ms. LaPlaca’s application for RRR with respect to this issue.

2. Carbon Dioxide Levels Will be Increasing from 2007 to 2012

114. Ms. LaPlaca asserts that carbon dioxide levels will be increasing from 2007 to 2012 and as a result the plan does not effectively address climate change.  However, the fact that the proposed plan results in very real carbon reduction as noted in the previous issue is evidence that the plan, as approved, does address climate change.  Ms. LaPlaca’s concern appears to address resource issues that are not within the scope of this docket, and as a result her application for RRR on this issue is denied.

3. 40-year Planning Period Decisions Completely Disregard Future Fossil Fuel Depletion 

115. Ms. LaPlaca claims that the Phase I Decision lacks foresight and disregards declining natural gas resources.   Ms. LaPlaca offers no new argument and simply restates her original position.  We addressed all parties’ arguments on this issue in the Phase I Decision, at paragraphs 243 through 258.  We find that the arguments made in Ms. LaPlaca’s application for RRR to be unconvincing and we deny her RRR on this issue.  

4. Quantifying Externalities

116. Ms. LaPlaca contends that the Decision is inconsistent on quantifying non-energy benefits.  First, Ms. LaPlaca argues that the Commission treated her testimony regarding non-energy benefits differently from the testimony submitted by the City and County of Denver (Denver). We struck and/or assigned diminished weight to several exhibits and references in Ms. LaPlaca’s testimony on hearsay grounds.  However, we permitted testimony sponsored by Denver.  Ms. LaPlaca states that these rulings are contradictory and constitute unequal treatment.  

117. Ms. Atiyeh, employed by Denver as a Greenhouse Gas Program Administrator, testified that in 2007 Denver failed to comply with the Environmental Protection Agency ozone standards and it now must develop an attainment plan.  Ms. Atiyeh stated that if the Arapahoe power plant is not retired, Denver will have greater difficulty complying wit the ozone standards.  None of that testimony is hearsay and therefore Ms. LaPlaca’s argument that the Commission’s rulings on evidence are contradictory has no merit.  

118. Ms. LaPlaca advocates that externalities should be quantified and not considered in qualitative fashion.  She argues that the Commission’s decision on this issue allows Public Service to hide essential information.  Further, she states that considering some non-energy benefits and not others is arbitrary.

119. In the Phase I Decision, we found that the use of percentage adders for externalities was not appropriate at this time given the differences in the record, and because some externalities were inherently not quantifiable (e.g., “consumer expectations”).  Further, Ms. LaPlaca did not substantiate her assertion that Public Service is hiding information or that our dissemination of externalities was arbitrary.  For these reasons we deny her application for RRR on this issue.

5. Discount Rate

120. Ms. LaPlaca raises issues regarding selection of the discount rate to be used in the STRATEGIST modeling scenarios.
  In general, Ms. LaPlaca disagrees with the Commission’s decision to use Public Service’s weighted cost of capital in STRATEGIST scenarios rather than the “net zero” discount rate advocated by her witness, Dr. Bardwell.
  The “net zero” discount rate is a discount rate set equal to the assumed general rate of inflation assumed in the model.  

121. Ms. LaPlaca argues that Dr. Bardwell demonstrated that using a high discount rate hides the true costs of projects with escalating fuel costs.  According to Ms. LaPlaca, the use of the discount rate selected by the Commission will place ratepayers at a greater risk that more expensive resources will be added, since future costs will have been discounted too sharply.  She also asserts that the Commission’s ruling reflects a dangerous misunderstanding of the modeling process by suggesting that the proper place to evaluate the impact of future fuel costs was in the input values to the Net Present Value (NPV) evaluation of generation portfolios. 

122. Ms. LaPlaca contends that the statement in the Phase I Decision that “Mr. Bardwell also asserts that the discount rate chosen by Public Service leads to a doubling of rates paid by future consumers in ten years”
 is unfounded.  Ms. LaPlaca asserts that the Commission did not understand all of the conceptual ideas raised by Dr. Bardwell. 

J. Discussion and Findings

123. We have thoroughly evaluated the choice of a discount rate to derive the net present values of relative portfolio selections.
  Two Public Service witnesses served to support Public Service’s proposal and to rebut the position of Dr. Bardwell.  We found that the use of the average weighted cost of capital of Public Service is appropriate to evaluate the NPV of revenue requirements based on a thorough view of the record.  We do not take the position that the average weighted cost of capital is universally appropriate for all applications that utilize a discount rate.  However, we find that a “net zero” rate is not appropriate in this case.

124. Ms. LaPlaca asserts that we have mischaracterized Dr. Bardwell’s testimony with respect to the discount rate and the impact it has on future rates. However, Dr. Bardwell testifies that:

For example, PSCo’s analysis inappropriately values the rates we will pay in ten years only half as much as the rate we will pay this year. The result is that we build into our decision-making tolerance for an inflation in rates that is equal to PSCo’s weighted cost of capital: 7.88%. This is not acceptable because we do not want our ten-year old children paying twice the rate we are currently, and four times the rate we are when he turns 30, and eight times the rate we’re paying when he’s 40 years old – thirty years from now. PSCo’s strategy incorporates the assumption that rates will double every ten years, and that this doubling of rates every decade is optimal.

125. As we discussed in the Phase I Decision, we found that Dr. Bardwell’s analysis is flawed, as he does not take into account the fact that rates in the future will be determined by a host of factors, including fuel costs, capital costs, and the embedded base of Public Service generation.
  The purpose of the discount rate in this case is to normalize the costs of a particular resource so that it can be compared with another resource that might have different type of costs and different timing of those costs.

126. Ms. LaPlaca’s request for RRR reiterates the arguments made in Dr. Bardwell’s testimony.  Ms. LaPlaca criticizes the 7.88 percent discount rate as biasing the selection of resources against non-fossil fuel generation.  She asserts that the our ruling reflects a dangerous misunderstanding of the modeling process because we suggest that the proper place to evaluate the impact of future fuel costs is in the input values to the NPV evaluation of generation portfolios.

127. As we discussed in the Phase I Decision, the discount rate should not be used to account for other input values that parties do not agree are set right.  For example, if Ms. LaPlaca does not agree with the fuel cost forecast methodology approved by the Commission, it is not appropriate to use an altered discount rate to compensate.  The use of the discount rate in “discounting” the relative revenue requirements across a portfolio of resources is a straight forward application of a statistical tool in this resource planning docket.  All various cost impacts over the life of a generation facility, capital, fuel, operation, and maintenance, etc., are standardized to arrive at a NPV revenue requirement for that facility.  This allows facilities with different cost characteristics, and the timing of those costs, to be comparable for resource selection.

128. The Commission has found that the use of the average weighted cost of capital of Public Service is appropriate to evaluate the NPV of revenue requirements based on a thorough view of the record in this case.  Ms. LaPlaca reargues what has been presented before us and presents no new support for her case.  

129. In view of Ms. LaPlaca’s objection to the characterization of Dr. Bardwell’s position contained in paragraph 281, we modify our order by inserting the word “modeled” before “rates paid” in paragraph 281.

1. Treatment of the Effects of Global Warming on Peak Load

130. Ms. LaPlaca contends that while the Commission recognizes global warming, it has ignored its effects on peak load.  Specifically she cites a report by the Natural Resources Defense Council that shows that Colorado has experienced a 1.9 degree increase in average 20th century temperatures over a five-year period, from 2003 to 2007.

131. Although we agree that climate change may have a significant impact on load growth in the long-term, we do not agree that the impacts are meaningful in the resource acquisition period through 2015. Further, because we required Public Service to make an additional filing in 2010, it can better address the projected load growth at that time, including impacts from climate change, economic growth, plug-in hybrid vehicles, and other variables.  We deny Ms. LaPlaca’s RRR on this issue.

2. Request that the Commission Find that Public Service Either Knows or Should Know About the Damage from Global Warming 

132. Ms. LaPlaca requests that the Commission make a finding that Public Service either knows or should know of the increasing risks from its reliance on fossil fueled resources.  Ms. LaPlaca points out that during the course of the hearing, Public Service moved to strike a number of exhibits and information related to coal wastes, pollution, and the effects of increased global warming.  Ms. LaPlaca argues that by moving to strike these exhibits, Public Service cannot argue in future cases that it was unaware of the damage from global warming.  

133. On June 18, 2008, Public Service filed a motion to strike certain exhibits and testimony sponsored by Ms. LaPlaca and Ms. Glustrom.  Public Service argued that some of these exhibits and references to internet websites constituted hearsay and that it would be unfair to Public Service and other parties to present them as evidence.  Decision, at ¶¶ 41-42.  

134. The Commission granted the motion to strike, in part.  The Commission found that certain exhibits and references sponsored by Ms. LaPlaca and Ms. Glustrom were hearsay and that if they were admitted as factual evidence, other parties would not have the opportunity to cross-examine the authors of the proposed evidence.  The Commission allowed these exhibits and references, but assigned them diminished weight similar to public comments and opinions.  Decision, at ¶ 44.

135. Rule 1501(a) provides that the Commission shall, to the extent practical, conform to the Colorado Rules of Evidence (CRE), but it is not strictly bound by these rules.  Rule 801(c) of the CRE states that hearsay is a statement other than one made by a declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.  Rule 802 of the CRE states that hearsay is not admissible except as specifically provided by rules of evidence or statutes.  

136. The hearsay rule is based on the premise that testimony is much more reliable when given under oath at trial or hearing, where the declarant is subject to cross-examination and the finder of fact may observe his or her demeanor.  People v. Nunez, 698 P.2d 1376, 1378 (Colo. App. 1984).  Hearsay statements are presumptively unreliable because of the lack of opportunity to test, by cross-examination, the accuracy and truth of the statements offered.  Blecha v. People, 962 P.2d 931 (Colo. 1998).  News articles (such as some of the attachments sponsored by Ms. Glustrom and Ms. LaPlaca) are inadmissible hearsay.  People v. Morise, 859 P.2d 247, 251 (Colo. App. 1993).  

137. We deny Ms. LaPlaca’s request that we make a finding that Public Service either knows or should know about the damage resulting from global warming based on exhibits and references assigned diminished weight. It would be unfair to impute knowledge to Public Service based on presumptively unreliable hearsay.

3. Add Carbon Information to Customer Bills 

138. Ms. LaPlaca next addresses the need to include carbon information on Public Service’s customer bills.  She takes exception with the finding that customer bills may not be the best channel to communicate this information and states that consumers need to be informed that “electricity comes from coal plants” and that power companies have been keeping this under the radar for decades. 

139. In the Phase I Decision, paragraph 403, we agree that a bill stuffer is indeed an appropriate strategy and direct Public Service to pursue a CO2 information/education partnership, involving the Commission and interested parties.  In paragraph 405, we then require Public Service to address the plan in its next ERP filing.  We find that Ms. LaPlaca’s issues are properly addressed in the Phase I Decision, and therefore deny RRR on this issue.

K. OCC’s RRR 

1. FIN 46 and Capital Lease Issues 
140. The OCC asks the Commission to strike paragraph 161 from the Phase I Decision.  This paragraph states, “However, we deny any terms in the model PPA that otherwise subject the IPP to continued liability for FIN 46 or Capital Lease issues after the contract is executed.”

141. The OCC believes this language inappropriately transfers the risk of a Capital Lease designation or consolidation under Financial Accounting Standards Board Interpretation No. 46R, Consolidation of Variable Interest Entities (FIN 46) from the IPPs to customers.  

142. Further, the OCC asserts that if capital lease treatment is not known until after a contract is executed, the customers will have the risk associated with determination shifted to them instead of being borne by the IPPs.  

L. Discussion and Findings

143. We are not persuaded by the OCC’s arguments here.  The issue of risk related to Capital Leases and FIN 46 has been discussed extensively in the Phase I Decision and no new arguments have been presented by the OCC.   Because the OCC raises no new issues, we deny their request for RRR on this issue. 

1. Intervener Comment on Public Service’s Filings

144. The OCC points out that on page 126 of the Decision, the Commission establishes filing requirements for Public Service and asks whether the interveners in this docket will have any input into these filings.  The OCC argues that the interveners should be able to comment on these filings.  We agree that based on the facts and circumstances of this case it is reasonable to permit the interveners to comment on the filings that Public Service will submit pursuant to the Decision.  We therefore grant the OCC’s application for RRR on this issue.  The interveners may submit comments within 14 calendar days after Public Service submits a filing required by the Decision.  

2. Utility Ownership Benefits

145. The OCC requests that the Commission revise the last sentence in paragraph 172 of the Phase I Decision. This sentence should read, according to the OCC, that: “[t]he OCC generally advocates for utility ownership of all resources so long as it results from a competitive acquisition process.” The OCC states that this additional language better represents its position, which was that generation assets should always be constructed using a competitive process, but that competition for ownership of the assets generally harms customers to the extent that the IPPs own the assets. 

146. The OCC further requests the Commission reconsider its discussion and findings set forth in paragraph 179, in which it discussed the OCC’s position that ratepayers are better off with utility plant ownership than IPP ownership because IPPs recover their costs more than once.  The OCC disagrees with our statement that “[r]atepayers may gain advantages from long-term utility ownership of assets, but shorter term IPP contracts avoid the risks of ratepayers having to continue to pay for facilities after they become obsolete or do not perform as well as the newest technology.”

147. We agree with the OCC’s proposed clarification to paragraph 172 and grant its request to modify this paragraph of the Phase I Decision.  However, we disagree with the OCC’s request to reconsider paragraph 179.  This issue was fully addressed in the Phase I Decision.  The OCC provides no new arguments here, and we deny its application for RRR on this issue.

M. WRA’s RRR

148. WRA requests that the Commission clarify one sentence of the Phase I Decision. Specifically, in paragraph 314(e), we required Public Service to “[r]un sensitivity analyses at a levelized CO2 price of $10 per ton and $40 per ton.”  We  granted the requested clarification in the section addressing Public Service’s October 6, 2008 comments, above.  
II. ORDER

A. The Commission Orders That:

1. The applications for rehearing, reargument, or reconsideration of Decision No. C08-0929 filed by Public Service Company of Colorado (Public Service); the Colorado Office of Consumer Counsel; Western Resource Advocates; Ms. Nancy LaPlaca; and the Colorado Independent Energy Association and Colorado Energy Consumers are granted in part, consistent with the above discussion.
2. The application for rehearing, reargument, or reconsideration of Decision No. C08-0929 filed by Ms. Leslie Glustrom is denied in its entirety as untimely.
3. The parties may file comments within 14 calendar days of Public Service filings, consistent with the above discussion.
4. Concentric Energy Advisors shall contact the parties within 14 calendar days from the Mailed Date of this Order with proposed conference dates.  
5. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
October 27, 2008.
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� Public Service incorporates its technical comments by reference into its RRR. 


� The deleted language is typed in strikethrough.


� We clarify the definition of Section 123 Resources in the Public Service RRR section, below.


� We also address exceptional Externalities in the Up-Front Determinations section, above.


� If this one test indicates that the 2 percent retail rate impact is exceeded, additional tests may be necessary.


� It is well settled that pro se litigants are bound by the same procedural rules as attorneys.  See generally Karr v. Williams, 50 P.3d 910 (Colo. 2002); Negron v. Golder, 2004 WL 2744605 (Colo. App. 2004).  We note that Ms. Glustrom, although pro se, frequently appears before the Commission.  


� See Transcript, June 23, 2008, p. 179, lines 9-17.


� See Id., p. 180, lines 18-19.


� See Phase I Decision, paragraphs 141 through 147.


� See Phase I Decision, paragraphs 141 through 147.


� See Post-Hearing Statement of Position of the Colorado Office of Consumer Counsel, dated July 21, 2008, pp. 14-15 for a summary.


� See Application for Rehearing, Reargument, or Reconsideration of Commission Decision C08-0929 Phase I Decision on PSCo’s 2007 Colorado Resource Plan, Nancy LaPlaca, pp. 9-18.


� Id., p. 9.


� Phase I Decision, paragraph 281.


� Id., paragraphs 284 through 287.


� Hearing Exhibit No. 47, p. 10.


� Phase I Decision, paragraph 285.
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