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I. BY THE COMMISSION
A. Statement and Background
1. This matter comes before the Colorado Public Utilities Commission (Commission) for consideration of an Application for Rehearing, Reargument, or Reconsderation of Decision C08-0955 (Application for RRR) filed by Ms. Leslie Glustrom on October 1, 2008.

2. On June 18, 2008, Ms. Glustrom filed a pleading entilted “Motion Under C.R.S. § 40-6-112(1) Requesting the Colorado Public Utilities Commission to Review Whether the New 750 MW Coal Plant in Pueblo Known as ‘Comanche 3’ is in the Public Interest” (Motion).  Specifically, Ms. Glustrom’s Motion requested that the Commission review Decision No. C05-0049, granting the certificate of public convenience and necessity for the Comanche 3 coal plant, and Decision No. C06-1379, granting construction work in progress expenditures in the rate base without an allowance for funds used during construction offset.  
3. In Decision No. C08-0955, we explicitly declined to construe Ms. Glustrom’s motion as a complaint, an application for RRR, or an impermissible attack upon a prior Commission decision.  We construed the Motion as a letter to the Commissioners or a public comment urging the Commission to use its own discretion under § 40-6-112(1), C.R.S., to reexamine the decisions reached in the Comanche 3 docket.
4. We also declined to reexamine the Comanche 3 dockets and the Commission’s past decisions regarding Comanche 3.  We declined to do so because the Comanche 3 Decision and settlement agreements were a result of many thoughtful hearings, deliberations, and dialogue among various parties offering many perspectives with a stake in the outcome of the proceedings.  Additionally, the Commission’s decisions regarding Comanche 3 took into account all of Ms. Glustrom’s concerns.  We concluded that there was no need to reopen and reassess the Comanche 3 construction.
5. In Ms. Glustrom’s Application for RRR, Ms. Glustrom argues that the Commission was required to issue its decision for her Motion with specific findings of fact.  Ms. Glustrom urges the Commission to issue specific findings of fact for the following issues raised in her Motion:  1) the use of modeling constraints that forced the model to “choose” the Unit 3 coal plant; 2) the use of extremely low assumptions for the future price of coal; 3) the very small savings represented by the coal plant and the likelihood that these savings will be replaced with very large operating costs; 4) the probability that operating costs for the coal plant are likely to be very high; the potential legal risk associated with the new Unit 3 coal plant; 5) the potential legal risk associated with the new Unit 3 coal plant; 6) emission of 4 million tons of CO2 per year by the Unit 3 coal plant; 7) health and environmental impacts of emissions of other pollutants from the new Unit 3 coal plant; 8) a warming planet could constrain cooling water for coal plants; and 9) ethical reasons to reconsider the Unit 3 coal plant.
6. Ms. Glustrom also adds that the Commission should reexamine Comanche 3 based on concerns that Public Service Company of Colorado (Public Service) might lose ratepayers due to increasing costs of coal.  Ms. Glustrom also requests that the Commission enter a new docket number for addressing her Motion.
B. Discussion and Findings of Fact
7. Pursuant to § 40-6-112(1), C.R.S., “[t]he commission, at any time upon notice to the public utility affected, and after opportunity to be heard as provided in the case of complaints, may rescind, alter, or amend any decision made by it…”  As we expressed in Decision No. C08-0955, this statute indicates that the Commission may change a previous decision, on its own Motion.  
8. In this matter, Ms. Glustrom’s pleading was filed under the purview of § 40-6-112(1), C.R.S.  Based on the clear language of the statute, a petitioner is not entitled to reopen a proceeding under § 40-6-112(1).  It is the Commission, in its own discretion, that may choose to reexamine a docket on its own Motion. 
9. Additionally, § 40-6-112(2), C.R.S., addresses situations where a petitioner attacks the Commissions final Decision in a docket.  Section 40-6-112(2) states: “In all collateral actions or proceedings, the decisions of the commission which have become final shall be conclusive.”  This subsection specifically prevents parties, other than the Commission itself, from re-opening and challenging matters the Commission already determined based on evidence, testimony, and general administrative procedures.  

10. Ms. Glustrom’s Motion, or as we construed, public comment, for us to reexamine Comanche 3 constitutes a procedural request.  Ms. Glustrom asked us to use our own authority to reopen a docket.  Therefore, we were not obligated to make findings of fact because there was no evidence and case presented to us.  
11. We also construed Ms. Glustrom’s Motion as a public comment because a Motion  attacking the Comanche 3 decision would be an impermissible collateral attack under the straightforward language of § 40-6-112(2), C.R.S.  Based on our construction of Ms. Glustrom’s Motion as a public comment, the Commission did not have the duty to respond to the Motion in an order.  However, because Ms. Glustrom clearly put much thought and effort into her pleading, we felt that a written decision demonstrating our consideration of her Motion was appropriate.

12. Regarding Ms. Glustrom’s request for a different docket number, we find that assigning her motion to a different docket number would be unnecessary because it is not a valid complaint or application.  If Ms. Glustrom’s Motion was a valid complaint or application, we would have assigned a different docket number to represent that a new docket has commenced. 
13. If Ms. Glustrom seeks to create a new docket, she must file a complaint with the Commission.  A complaint must demonstrate how a statute, rule tariff, price list, time schedule, order, or agreement has been violated.  See 4 Code of Colorado Regulations 723-1-1302.  However, Ms. Glustrom’s Motion did not raise any of these allegations, and we do not suggest a complaint would be successful in this instance. 

14. We share many of Ms. Glustrom’s concerns regarding the environment, natural resources, and costs to ratepayers.  However, these issues were considered during the original Comanche 3 proceedings and were integrated into the Comanche 3 decision and settlement agreement.  
15. Moreover, this coal plant is well under construction.  Substantial amounts of money, time and resources have been consumed in this project.  Therefore, we will only reexamine or reopen the Comanche 3 decisions under extraordinary circumstances.  Ms. Glustrom’s objections to the Comanche 3 docket were filed several years too late.  
II. ORDER

A. The Commission Orders That:

1. We deny Ms. Glustrom’s Application for Rehearing, Reargument, or Reconsideration, filed on October 1, 2008, consistent with the discussion above.  
2. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
October 22, 2008.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RONALD J. BINZ
______________________________


JAMES K. TARPEY
______________________________
Commissioners

COMMISSIONER MATT BAKER ABSENT.
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