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I. By the Commission

A. Statement

1. This matter comes before the Commission for consideration of an Application of Black Hills/Colorado Electric Utility Company LP (BH/CO Electric or Company) for Approval of Its 2008 Colorado Resource Plan and Petition for Waivers of Portions of the Resource Planning Rules (Application) filed on August 5, 2008.  This matter also comes before the Commission for consideration of a Second Motion for Expedited Treatment with Input from Parties (Motion for Expedited Treatment) filed by BH/CO on October 21, 2008.
2. In Decision C08-0996, mailed September 22, 2008, we deemed the Application incomplete because it lacked provisions for competitive acquisition and we required that the additional information be filed 30 days from the effective date of the order.  In the same decision we also recognized the interventions by right of the Colorado Office of Consumer Counsel (OCC), the Staff of the Commission, and the Governor’s Energy Office (GEO). We granted permissive interventions filed by the Board of Waterworks of Pueblo and the Fountain Valley Authority; the Colorado Independent Energy Association; Public Service Company of Colorado; the Town of Fowler; Better Pueblo, Smart Growth Advocates, Sierra Club, and Western Resource Advocates (collectively ECI); the Cripple Creek & Victor Gold Mining Company (CC&V).  In Decision C08-1037, mailed October 1, 2008, we granted the intervention of Interwest Energy Alliance. 

3. As part of the Motion of BH/CO Electric Under Rule 1502(d) to Set Aside or Modify Order In Part, which was addressed as separate matter at the Commission Weekly Meeting on October 22, 2008, the Company commented that it was opposed to re-noticing the Application and that it would not object to a late-filed petition to intervene directed to the supplemental information which we requested in deeming the Application incomplete.  CC&V responded in support of BH/CO position to not re-notice in a response filed on October 20, 2008.
4. BH/CO Electric then filed the Supplemental Direct Testimony of Thomas Ohlmacher and Jacqueline Sargent with Exhibits (Supplemental Information) on October 21, 2008.  The exhibits and appendices to Ms. Sargent’s testimony included supplemental information to the original resource plan concerning the assessment of reserve margins and contingency plans, new 123 resource scenarios, and various model Requests for Proposals (RFPs) and Purchase Agreements.
5. On the same day BH/CO Electric filed the Motion for Expedited Treatment referenced above which provided a 120 day procedural schedule and discovery provisions.  BH/CO contends that all parties are in agreement with what the Company is proposing with the exception of GEO and the Town of Fowler who simply have not commented.  
6. In addition to adopting the expedited procedure, BH/CO Electric requests that in the event there is a large volume of questions we require parties to work with the Company to develop an appropriate response time.  Lastly, BH/CO Electric made two additional requests; that the Commission hear the matter en banc and that the hearing be held in Pueblo, Colorado.

B. Findings

7. Now, being fully advised in the matter, we deem the application complete as of the adopted date of the Order, October 27, 2008 and rule that the Commission will hear the matter en banc.

8. With regard to the need to re-notice the Application, we recognize that BH/CO Electric does not oppose any late interventions to the Supplemental Information and the need to expedite the Application.  Therefore, we find that re-noticing to be unnecessary.
9. In consideration of the consensus among a majority of the parties on the proposed procedural schedule and the need to expedite the Application we adopt the schedule as follows:
Filing of Answer Testimony and Exhibits
December 2, 2008

Filing of Rebuttal/Cross Answer Testimony and Exhibits
December 30, 2008

Hearings
January 20-23, & 26, 2009

Filing of Statements of Position (all parties)
February 2, 2009

Initial Commissions Decision
February 25, 2009

10. We further adopt the following discovery procedures:

· Response time to discovery propounded on the direct case will be five (5) calendar days including objections to discovery.
· Response time to discovery propounded on answer testimony will be seven (7) calendar days including objections to discovery.

· Response time to discovery propounded on rebuttal and cross-answer testimony will be five (5) calendar days including objections to discovery.

· Discovery served after 12:00 p.m. on Friday or on the Fridays after Thanksgiving and Christmas will be deemed served as of the following business day. 
· In the event there are a large volume of questions served on any party we require parties to work together to develop an appropriate response time.
· In the event of a discovery dispute, the parties shall first attempt to resolve the dispute. If unsuccessful, the party seeking discovery may move to compel in writing, attaching a copy of the discovery at issue.  A response to the motion to compel shall be filed within one (1) business day.  Any motion or response filed shall be served electronically as well as by United States Mail.  Hearing on the motion shall be coordinated by telephone and heard by telephone as soon as practical.  The resolution of discovery disputes shall be handled by an Administrative Law Judge.
· Discovery may be propounded electronically
 (except for confidential information which will be provided in hard copy or disk).  Discovery responses shall be served on all parties, except that BH/CO Electric shall only be required to provide copies of its discovery responses to a party if requested by such party.  Discovery requests and responses shall not be provided to advisory Staff of the Commission.
11. In response to the request to hold hearing in Pueblo, Colorado we note that the parties’ preference on this matter is split between Pueblo and Denver with a slight majority in favor of Denver.  We therefore find that hearings will be held in Denver, Colorado.  However, we would like to hold a Public Comment Hearing in Pueblo, preferably after rebuttal and cross answer testimony has been filed and before hearings. A specific time and place will be coordinated with the Company and finalized at a later date. 

II.
ORDER:

A.
The Commission Orders That:

1. Application of Black Hills/Colorado Electric Utility Company LP for Approval of Its 2008 Colorado Resource Plan and Petition for Waivers of Portions of the Resource Planning Rules (Application) is deemed complete as of the effective date of this order October 27, 2008.

2. The Commission will hear this case en banc.
3. The hearing on this matter is scheduled as follows:

DATE: 
January 20-23 & 26, 2009

TIME:
9:00 a.m. on Jan. 20, 22, 23& 26 and 1:00 p.m. on Jan. 21

PLACE:
Commission Hearing Room
Second Floor, Hearing Rm. A
1560 Broadway
Denver, Colorado 80202

4. Parties shall comply with the dates, as discussed in detail above.

5. Parties shall provide service electronically, as discussed above.

6. Discovery and response requirements are as set forth in the above discussion.

7. An Administrative Law Judge is assigned to settle any discovery disputes between parties as discussed above.

8. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS' DELIBERATION’S MEETING
October 27, 2008.
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Doug Dean, 
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________________________________
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________________________________


MATT BAKER
________________________________

Commissioners
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� Hearing will begin at 1:00 on Wednesday January 21, 2009 to accommodate the Commission’s Weekly Meeting.  


� The date for the Initial Commission Decision was changed from February 20, 2009 as show in the Motion for Expedited Treatment due to the fact the Application was not deemed complete until October 27, 2008.


� Parties serving an attachment by electronic service shall also send an email without the attachment advising parties of the electronic service 
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