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I.
BY THE COMMISSION
A. Statement

1.
This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R08-0931-I (Recommended Decision) filed by Ms. Nancy LaPlaca on September 24, 2008.  Public Service Company of Colorado (Public Service) timely filed its Response in Opposition to Ms. LaPlaca’s exceptions on October 7, 2008.  Now, being fully advised in the matter, we deny Ms. LaPlaca’s exceptions.  

B.
Background

2.
Public Service filed an application seeking approval of the regulatory treatment of margins that it has realized and would realize from sales of sulfur dioxide (SO2) allowances on June 30, 2008. We deemed the application complete and referred the matter to an Administrative Law Judge (ALJ) by minute entry.

3.
Ms. LaPlaca filed a petition to intervene by permission and Public Service filed a response in opposition to her petition. The Colorado Office of Consumer Counsel (OCC) and the Staff of the Commission both intervened as of right in this matter.  There were no other interventions as of right or by permission in this docket.  

4.
In her petition to intervene, inter alia, Ms. LaPlaca stated that she is a ratepayer of Public Service who will be affected by the sales of SO2 allowances; that she lives within two miles of the Arapahoe coal plant and within a few miles of the Cherokee and Zuni plants and therefore will be directly affected by the SO2 emissions from these plants; that the OCC does not adequately represent her interests; and that she is actively involved in issues concerning future energy supply, electricity production, and pollutants such as SO2.  Ms. LaPlaca requested a hearing in this matter due to the rapid changes in the electricity market, the impact of coal fired power on SO2 emissions, and the possibility of awarding SO2 credits to the communities directly affected by coal fired power plants. 

5.
In its response, Public Service stated that the issues presented in this docket are narrow and that the issues raised in Ms. LaPlaca’s petition are beyond the scope of this docket. Public Service also argued that Ms. LaPlaca has not explained the basis for her opinion that the OCC will not adequately represent her interests.  Public Service argued that Ms. LaPlaca failed to meet the requirements of Rule 1401(c) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  See Recommended Decision, at ¶11.


6.
Ms. LaPlaca replied (via oral argument at the prehearing conference) that the fact that she is a ratepayer of Public Service establishes her pecuniary interest in this docket, since she will be affected by the regulatory treatment afforded to Public Service's margins from the sale of its SO2 allowances.  She also stated that her past experience lead her to conclude that the OCC will not adequately represent her interests in this proceeding. Id., at ¶12.

7.
During the prehearing conference held on August 21, 2008, the ALJ denied Ms. LaPlaca’s petition to intervene.  Id.  The ALJ stated that, pursuant to § 40-6-109(1), C.R.S., a decision on whether to grant permissive intervention in a particular docket is discretionary with the Commission.  Id., at ¶14.  The ALJ found that Ms. LaPlaca has not explained the basis for her conclusion that the OCC will not adequately represent her interests and did not address Ms. LaPlaca’s pecuniary or tangible interests, the second requirement of Rule 1401(c).  Id., at ¶15, fn. 5.  The ALJ also cited previous decisions where the Commission found that Ms. LaPlaca's boilerplate language stating that the OCC will not adequately represent her interests was not sufficient.  Id., at ¶16, citing Decision Nos. C08-0218 and C08-0105.  

C.
Exceptions

8.
In her exceptions, Ms. LaPlaca states that she is “interested in and affected by” any order made by the Commission in this docket. She states that she has participated in many dockets before the Commission and argues that the allocation of $16,000,000 worth of SO2 pollution credits-whether to shareholders or customers-will affect her pecuniary interests.  Ms. LaPlaca states that she used nearly identical language to explain why the OCC would not represent her interests in other dockets and does not understand why that language was not opposed previously.  She also lists previous Commission dockets where her position differed from that of the OCC in support of her argument that the OCC will not adequately represent her interests.  Ms. LaPlaca argues that her right to intervene has little to do with the narrowness or broadness of the issues in this docket.  She further asserts that she lives within 1.5 miles of the Arapahoe power plant; that her husband has asthma, and that emissions from Public Service’s coal fired plants affect their garden, property value, air, and water.  Finally, Ms. LaPlaca attaches a letter from Representative Morgan Carroll to support her arguments.  Representative Carroll states that, in her opinion, citizens have the right to intervene in matters before the Commission and only in the most extreme cases of irrelevance a citizen should be excluded.  


9.
In its response to Ms. LaPlaca’s exceptions, Public Service states that the issues in this docket are very narrow and that this docket does not implicate environmental aspects of SO2 emissions or what SO2 emission levels are appropriate.  Its primary concern is that Ms. LaPlaca identified broad resource policy issues which are beyond the narrow scope of this docket.  Public Service argues that if, as Ms. LaPlaca contends, merely being a customer of a utility were a sufficient basis for intervention, any customer would be automatically granted intervener status in any docket.  Public Service states that this would remove the discretion granted by § 40-6-109(1), C.R.S., from the Commission.  Public Service also argues that the fact that Ms. LaPlaca has been allowed to intervene in other dockets has no bearing on her intervention in this docket.


D.
Relevant Statutes and Rules of Practice and Procedure

10.
Rule 1401(c) states that:

A motion to permissively intervene shall state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted. For purposes of this rule, the motion must demonstrate that the subject docket may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant's interests would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.  

Further, § 40-6-109(1), C.R.S., states that:

…[S]uch persons, firms, or corporations as the commission may allow to intervene and such persons, firms, or corporations as will be interested in or affected by any order that may be made by the commission in such proceeding and who shall have become parties to the proceeding shall be entitled to be heard, examine and cross-examine witnesses, and introduce evidence.

Finally, § 40-6.5-104(2), C.R.S., states that:

Nothing in this section [governing representation of the public interest by the office of consumer counsel] shall be construed to limit the right of any person, firm, or corporation to petition or make complaint to the commission or otherwise intervene in proceedings or other matters before the commission.

E.
Analysis
11.
Pursuant to Rule 1401(c), a potential intervener by permission must meet two criteria: (1) that he or she has a pecuniary or tangible interest that may be substantially affected by the outcome of a proceeding; and (2) that, absent the intervention, his or her interest would not be adequately represented in the proceeding.  With respect to the second criterion, Public Service and the ALJ correctly pointed out that, in her petition to intervene, Ms. LaPlaca has not explained the basis for her conclusion that the OCC will not adequately represent her interests.  In her exceptions, Ms. LaPlaca lists the differences in her position and that of the OCC in prior Commission dockets, but she does not state why the OCC would not adequately represent her interests in this docket.  
12.
Ms. LaPlaca is correct in that she used nearly identical language to state why the OCC would not adequately represent her interests in other dockets and that was deemed to be sufficient.  On the other hand, Public Service is correct that in other dockets, the Commission has stated that boilerplate language provided by Ms. LaPlaca on this issue was not sufficient.  One of the differences between the two sets of dockets, however, is whether Public Service (or another applicant) presented a persuasive argument opposing an intervention or whether, despite possibly having a colorable argument, it chose to waive it.

13.
We find that pursuant to § 40-6-109(1), C.R.S., specifically the “…may allow to intervene” language, the Commission has broad discretion to grant permissive interventions, which implies that permissive interventions are granted on a case-by-case basis in every docket.  For example, if the issues in a docket are broad, as they were in the dockets where Ms. LaPlaca was permitted to intervene in the past, it is less likely that the OCC can adequately represent the interests of every ratepayer.  We therefore disagree with Ms. LaPlaca’s argument that her right to intervene has little to do with the narrowness or broadness of the issues in this docket and find that the broadness or narrowness of issues to be determined in a docket is a factor in granting or denying a petition to intervene by permission. 
14.
We agree with the statutory interpretation argument made by Public Service that if being a customer of a utility were a sufficient basis for intervention, then any customer would automatically be granted intervener status in any docket and the “…may allow to intervene” language in § 40-6-109(1), C.R.S., would become a nullity.  We therefore disagree with Ms. LaPlaca’s claim that she may intervene in this docket simply because she is a ratepayer of Public Service.  

15.
Further, Ms. LaPlaca repeats in her exceptions that she lives within 1.5 miles of the Arapahoe power plant and that emissions from Public Service’s power plants affect her property values, suggesting that she still wishes to pursue issues broader than the regulatory treatment of margins earned from sales of SO2 allowances in this docket.  We agree with Public Service and the ALJ that the issues to be decided in this docket are very narrow.  Finally, we note that while the letter from Representative Carroll expresses her opinion regarding interventions in matters before the Commission, it does not cite applicable law.  

15.
We find that the ALJ did not abuse her discretion in finding that Ms. LaPlaca did not meet the requirements of Rule 1401(c) and we deny her exceptions.  However, we note that certain proposals raised by Ms. LaPlaca, such as the possibility of awarding SO2 credits to the communities directly affected by coal fired power plants, even though beyond the scope of this docket, may be appropriate topics in investigatory dockets pending before the Commission. 
II. ORDER
A. The Commission Orders That:

1. The exceptions filed by Ms. Nancy LaPlaca are denied consistent with the discussion above.
2. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.
3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 15, 2008.
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