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I.
BY THE COMMISSION
A. Statement

1.
This matter comes before the Commission for consideration of a Notification of the Transfer of Certificate of Public Convenience and Necessity (CPCN) PUC No. 7321 filed by East West Resort Transportation, LLC, doing business as Colorado Mountain Express (CME), and Delivery Acquisition, Inc. (Delivery Acquisition) on September 9, 2008.  CME and Delivery Acquisition (the parties) state that the Surface Transportation Board (STB) tentatively approved this transfer on July 18, 2008.  The parties also state that the STB did not receive any comments in opposition to the transfer and therefore the approval was finalized on September 2, 2008.  The parties argue that, pursuant to 49 U.S.C. § 14303, only the STB must approve the transfer, not the Commission.  Instead, the parties ask that the Commission recognize the transfer and update its records accordingly.

B.
Deeming Purely Intrastate Services to be Interstate

2. The United States District Court, District of Colorado previously ruled that efforts by the Commission to regulate CME’s rates were preempted by federal law and thus violated the Commerce Clause, Article I, § 8 of the U.S. Constitution. East West Resort Transp., LLC v. Binz, 494 F.Supp.2d 1197 (D.Colo. 2007).  The court first noted that CME was a common carrier of passengers, operated exclusively in Colorado, and that it provided transportation to and from Denver International Airport and Eagle Airport as well as to and from various Colorado ski resorts. Id., at 1198-1199, emphasis added.  The court continued by citing 49 U.S.C. § 13902(b)(3), which provides that: 

A motor carrier of passengers … is authorized to provide regular-route transportation entirely in one State as a motor carrier of passengers if such intrastate transportation is to be provided on a route over which the carrier provides interstate transportation of passengers.

3.
The court listed the criteria for deeming purely intrastate services to be interstate pursuant to 49 U.S.C. § 13902(b)(3) and therefore exempt from state regulation: 

a.
The intrastate service may not operate independently of interstate service but instead it must be conducted as part of existing interstate service.

a. The required interstate transportation must be actual, regularly scheduled service, it must be bona fide, and involve service in more than one state.

b. The interstate traffic must be substantial in relation to the intrastate traffic in that same operation.  Id., at 1200.  

4.
CME argued that a pre-arranged ticket for CME transportation services from an airport to a ski resort provided to out of state visitors by a third party (such as a travel agent, an internet travel service, or the ski resort) as part of a single vacation package rendered CME’s services interstate.  CME contended that a single through ticket covering both interstate and intrastate portions of the journey was not necessary.  Id., at 1201.  

5.
The court noted that some kind of “special arrangement” may render an otherwise intrastate trip from a railroad station or an airport to a home “a constituent part of the interstate movement.”  Id., quoting United States v. Yellow Cab, 332 U.S. 218, 232 (1947).  The court then found that, as a practical matter, a visitor flying to Colorado from out of state and traveling to a ski area via CME arranges an airline ticket, transportation to a ski lodge, and accommodations as part of a single interstate trip, even if pieces of that trip are not part of a single reservation.  Id., at 1204.  The court noted that these visitors do not end their journey at the airport, but at the ski resort. Id.  The court therefore found that CME’s interstate transportation was sufficiently related to interstate travel to be deemed interstate.  Id.

6.
The court next determined that CME’s services were “regularly scheduled.”  Id., at 1200-1201.  The court also agreed with CME that CME’s interstate traffic was “substantial” in relation to its intrastate traffic, relying on the fact that CME’s ratio of prearranged (or interstate) passengers to the total number of passengers was 24.1 percent.
  Id., at 1205.  However, the court did not articulate a general rule for determining what “substantial” interstate service is.  

C.
Preemption

7.
Section 49 U.S.C. § 14303 states as follows:
(a)
Approval required.--The following transactions involving motor carriers of passengers subject to jurisdiction under subchapter I of chapter 135 may be carried out only with the approval of the Board [STB]:

(1)
Consolidation or merger of the properties or franchises of at least 2 carriers into one operation for the ownership, management, and operation of the previously separately owned properties.

(2)
A purchase, lease, or contract to operate property of another carrier by any number of carriers.

***

(f)
Effect of approval.--A carrier or corporation participating in or resulting from a transaction approved by the Board under this section, or exempted by the Board from the application of this section pursuant to section 13541, may carry out the transaction, own and operate property, and exercise control or franchises acquired through the transaction without the approval of a State authority. Emphasis added.

8.
The federal courts deem state laws related to transfer of intrastate authorities to be preempted only if the underlying transfer directly relates to and affects interstate transportation.  North Alabama Express, Inc. v. Interstate Commerce Comm’n, 971 F.2d 661 (11th Cir. 1992). In North Alabama Express, the court determined that the transfer did not affect interstate commerce because the buyer already possessed the interstate authority that it needed to conduct its proposed operations.  Further, the transfer would not reduce interstate authority of the seller. The parties in that case apparently amended their original transfer application to include interstate authorities to avoid jurisdiction of the Alabama Public Service Commission. The court found that there was no preemption since the substance of the transaction was transfer of intrastate authorities.  Id., at 667.

9.
In this case, Delivery Acquisition has no preexisting CPCN on file with the Commission to provide the types of services offered by CME.  After the transfer, CME will not retain any portion of CPCN PUC No. 7321.  Therefore, it does not appear that the proposed transfer is a sham like the transfer involved in North Alabama Express.  

10.
The parties contend that East West Resort Transp., LLC v. Binz establishes with finality that CME’s transportation services qualify as interstate.  This argument assumes that the ratio of CME’s interstate traffic remains “substantial” in relation to its intrastate traffic and that the ratio of prearranged passengers to the total number of passengers did not diminish since 2003.  We note that, based on the data provided to us by the Staff of the Commission, the ratio of CME’s interstate revenues to its total revenues has increased since 2003.  While this measure is not the same as the ratio of interstate passengers to the total number of passengers, it indicates that, if anything, CME’s interstate service is even more “substantial” now than it was in 2003.  We therefore find that CME’s transportation services qualify as interstate at this time and that our approval is not required.  

11.
We finally note that the parties apparently did not provide a notice of the transfer application while it was pending before the STB to the Commission.  In the future, we expect the parties in similar proceedings to promptly notify the Commission.  
II. ORDER
A. The Commission Orders That:

1. We recognize the transfer of Certificate of Public Convenience and Necessity PUC No. 7321 from East West Resort Transportation, LLC, doing business as Colorado Mountain Express to Delivery Acquisition, Inc. We will update our records accordingly.
2. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 9, 2008.
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� CME conceded that its “walk-up” passengers, who either made no advance arrangements or made them through CME itself were deemed to be intrastate passengers.  The ratio of interstate passengers to the total number of passengers was based on 2003 numbers.
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