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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of a request for reconsideration, reargument, or rehearing (RRR) filed on September 8, 2008 by Mr. Thomas Barenberg, the complainant in this docket.  In his RRR, Mr. Barenberg requests that we reconsider Decision No. C08-0552, mailed on August 19, 2008. In Decision No. C08-0552, we granted, in part, a motion filed by Mr. Barenberg for an award of attorneys fees and costs.  Louviers Mutual Service Company (Louviers), the respondent in this docket, filed a response on September 17, 2008.  In this order, we also address the request by Louviers for continuation of its planned 15 percent rate increases in June of 2008 and 2009.

B.
Continuation of the 15 Percent Rate Increases


2.
As a part of its rate sheet compliance filing on January 24, 2008, Louviers requests that the Commission allow it to continue its annual 15 percent rate increase plan that was established in 2005, to be implemented in 2006, 2007, 2008, and 2009.  Louviers implemented the 15 percent increases in 2006 and 2007 and it now seeks to implement it for the June/July billing cycles in 2008 and 2009.


3.
We construed that request as a motion within this docket and invited other parties to respond within 14 days.  See Decision No. C08-0876, mailed August 19, 2008, order ¶1.  Therefore, the parties were required to file a response on or before September 3, 2008.  No responses were filed, and we therefore grant the motion to continue the annual 15 percent rate increased plan as unopposed.  

C.
Response by Louviers


4.
Rule 1308(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 states that a party may not file a response to a request for RRR.  We also note that Louviers does not request a waiver of Rule 1308(a) in its pleading or explain why it should be permitted to respond.  We therefore find that Louviers has not shown good cause to file a response to RRR and we will not consider this pleading as we evaluate the merits of RRR filed by Mr. Barenberg.    


D.
Request for Reconsideration


5.
 Mr. Barenberg urges the Commission to reconsider its award of attorneys fees and costs and to grant him at least 75 percent of the fees sought.  He argues that the majority
 

interprets Mountain States Tel. & Tel. Co. v. Pub. Utils. Comm’n, 576 P.2d 544 (Colo. 1978) too restrictively and the result to complainant is inequitable.  Mr. Barenberg also states that as a practical matter our ruling will effectively dissuade similarly situated consumers from litigating legitimate complaints about utility excesses.  


6.
In Decision No. C08-0552, we thoroughly reviewed legal standards, case law, and past Commission decisions relevant to recovery of attorneys fees and costs by complainants in utility disputes.  We also reviewed in detail the procedural history of this case.  We therefore only briefly touch on the highlights of these matters here.  


7.
 It is well-settled that the Commission has the authority to award attorneys fees and costs.  This authority emanates from Article XXV of the Colorado Constitution.  Mountain States Tel. & Tel. Co. v. Pub. Utils. Comm’n, 576 P.2d 544, 547 (Colo. 1978); Lake Durango Water Co., Inc. v. Pub. Utils. Comm’n, 67 P.3d 12, 18 (Colo. 2003).  The Commission developed a three part test to determine whether an award of attorneys fees and costs is appropriate, in whole or in part.  The test requires that: (1) the party seeking fees has represented the consumer interest in the matter in which it seeks fees; (2) the party must have materially assisted the Commission in reaching its decision; and (3) the fees must be reasonable.  See Decision No. C03-0766, issued on July 11, 2003 in Docket No. 95F-446W, at ¶17.  


8.
In Decision No. C08-0552, the majority found that, on balance, an award of $10,000, approximately one third of the requested amount of attorneys fees and costs, was appropriate, based on the facts and circumstances unique to this case.
  The majority (as well as the dissent) also awarded Mr. Barenberg fees associated with expert witness Jason Mumm, or $7,815.75.  


9.
The Commission has considerable discretion and broadly based authority in awarding attorneys fees and costs to complainants in utility disputes.  Mountain States Tel. & Tel. Co., 576 P.2d at 547.  The majority in Decision No. C08-0552 carefully considered rather unique facts and circumstances of this case, and legal and equitable considerations in finding that a total award of $17,815.75 to Mr. Barenberg was just and reasonable.  We perceive no abuse of discretion with that decision.  Finally, Mr. Barenberg does not make any new legal arguments in his RRR. We therefore deny his RRR in its entirety.  
II. ORDER
A. The Commission Orders That:

1. The application for reconsideration, reargument, or rehearing filed by Mr. Thomas Barenberg on September 8, 2008 is denied consistent with the above discussion.  

2. The motion filed by Louviers Mutual Service Company on January 24, 2008 to implement the annual 15 percent rate increases plan for the June/July billing cycles in 2008 and 2009 is granted.  

3. This Order is effective on its Mailed Date. 

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
September 23, 2008.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JAMES K. TARPEY
______________________________


MATT BAKER
______________________________

Commissioners

CHAIRMAN RONALD J. BINZ ABSENT.
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� Chairman Binz sponsored the dissent in Decision No. C08-0552 and Commissioners Baker and Tarpey sponsored the majority opinion.  


� Both the majority and the dissent in Decision No. C08-0552 agreed that recovery of fees and costs associated with the expert opinion prepared by Gregory Sopkin, Esq., regarding reasonableness of attorneys fees, would not be appropriate.
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