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I. BY THE COMMISSION

A. Statement

1. On April 10, 2008, Sprint Communications Company, L.P. (Sprint) filed a Petition for Arbitration (Petition) with the Commission pursuant to Rule 2560 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2 and 47 U.S.C.A. § 252(b) (Telecommunications Act of 1996 or Act).  In its Petition, Sprint requested that the Commission arbitrate unresolved issues in an Interconnection Agreement (ICA) with CenturyTel of Eagle, Inc. (CenturyTel) pursuant to § 252(b).

2. Public notice of the Petition was given on April 14, 2008.  CenturyTel responded to the Petition on May 6, 2008.

3. On April 16, 2008, we referred this matter to an Administrative Law Judge (ALJ) for hearing and an Initial Commission Decision pursuant to § 40-6-109(6), C.R.S.  See Decision No. C08-0406, mailed on April 16, 2008, at ¶3.  Pursuant to § 40-6-109(6), C.R.S., we found that due and timely execution of our functions requires that the recommended decision of the ALJ be omitted and that we render an initial decision.

4. On April 23, 2008, the ALJ issued an initial procedural schedule that, among other things, established deadlines for the submission of pre-filed testimony and set the matter for hearing on June 18 and 19, 2008.  See Recommended Decision No. R08-0432-I.  At the request of the Parties, the procedural schedule was subsequently modified and the hearing was scheduled for August 6 and 7, 2008.  See Recommended Decision Nos. R08-0473-I and R08-0670-I.  For the purposes of the Commission’s compliance with the nine-month time period established by 47 U.S.C.A. § 252(b)(4)(C), the Parties stipulated that receipt of the bona fide request for arbitration directed to CenturyTel by Sprint occurred on February 2, 2008.  This established October 3, 2008, as the date by which the Commission was required to act on the Petition.

5. On June 2, 2008, the ALJ granted CenturyTel’s Verified Motion for Pro Hac Vice Admission, requesting that its out-of-state attorney, Thomas J. Moorman, Esq., be authorized to appear as its legal counsel in this matter.  See Recommended Decision No. R08-0548-I.

6. On July 25, 2008, the Parties jointly filed an Issues Matrix containing a list of all disputed issues.
  

7. On July 31, 2008, Sprint and CenturyTel filed a Joint Motion requesting that this case be submitted to the Commission for an Initial Decision on a stipulated record consisting of the pre-filed testimony and exhibits previously filed by the Parties.  In this regard, the Parties requested that this material be admitted into the record of this proceeding without objection and that cross-examination of the Parties’ witnesses be waived.  They also requested that the hearing scheduled for August 6 and 7, 2008, be vacated and that the page limitation for their respective Statements of Position be increased from 30 to 75 pages. 

8. On August 4, 2008, the ALJ granted the Joint Motion and vacated the August hearings.  See Recommended Decision No. R08-0813-I.  As a result of that order, the evidentiary record upon which this Initial Decision is based consists of the revised direct testimony and exhibits filed by Sprint witness James R. Burt on June 25, 2008, the rebuttal testimony and exhibits filed by Sprint witnesses James R. Burt and Randy G. Farrar on July 14, 2008, and the direct and rebuttal testimony and exhibits filed by CenturyTel witnesses Ted M. Hankins, Guy E. Miller, III, and Steven E. Watkins on June 20, 2008 and July 14, 2008.
  

9. On September 5, 2008, the Parties filed their Statements of Position. 

II. FINDINGS OF FACT, CONCLUSIONS OF LAW, AND DISCUSSION
Pursuant to the ICA, Sprint seeks interconnection with CenturyTel to support the facilities-bases local voice telephone service that Sprint and other competitive service providers such as Baja Broadband, LLC (Baja), intend to provide in Colorado.  Sprint indicates that this will initially involve CenturyTel’s Burlington, Las Animas, and Springfield rate centers, but that it also intends to utilize the ICA for any future retail offerings that it is authorized to offer.  

10. Sprint’s business model involves providing switching, public switched telephone network interconnectivity, including all inter-carrier compensation, numbering resources, administration porting, domestic and international toll service, operator and directory assistance, as well as other back-office functions.  In this case, Sprint anticipates that Baja will provide last-mile facilities to the customer premises, sales, billing, customer service, and installation.  

11. Section 252 provides that the Parties seeking to enter into an ICA related to telecommunications services must engage in good faith negotiations in an attempt to informally and voluntarily resolve interconnection issues.  State commissions have the authority to arbitrate ICAs when the Parties are unable to resolve them on their own.  Sprint and CenturyTel began negotiating the terms of this ICA in about April 2007 and such negotiations resulted in the resolution of several issues.  However, they now request that we resolve the outstanding issues summarized in the Issues Matrix.  

12. We seek to arbitrate this ICA in a manner consistent with § 251 of the Act.  Now, being duly advised in the matter and consistent with the discussion below, we resolve the issues in dispute as follows: 

A. Issue No. 1 (Article III, 20.3, 20.3.1, 20.3.2, 20.4 and 20.5).

Sprint’s Statement of the Issue:  Should disputes under the ICA be submitted to the Commission or commercial arbitration?

CenturyTel’s Statement of the Issue:  Should the dispute resolution procedures, including commercial arbitration, be included in the Agreement? 
13. Sprint and CenturyTel agree that, in general, disputes under the ICA should be submitted to the Commission for resolution pursuant to § 252(b)(2).  Section 252(b)(2) provides that the Parties may petition a state commission to arbitrate any issues related to an agreement entered into pursuant to § 251.  However, the Parties disagree on how to resolve disputes when the Commission either declines jurisdiction or lacks jurisdiction.

1. Sprint’s Position

14. Sprint argues that the Federal Communications Commission (FCC) and federal courts have already ruled that inherent in the state commissions’ authority to mediate, arbitrate, and approve ICAs under § 252 is authority to interpret and enforce previously approved agreements.  In the Matter of Starpower Communications, LLC Petition for Preemption of Jurisdiction of the Virginia State Corporation Commission Pursuant to Section 252(e)(5) of the Telecommunications Act of 1996, 15 F.C.C.R. 11277, 11279-11280 (2000).  In Starpower, the FCC has found that because of its role during approval of an ICA, a state commission is well suited to address disputes arising from that agreement.  Id.  Sprint points out that it would be appropriate to bring disputes arising from the ICA to the Commission because of its expertise in addressing interconnection-related issues.  

15. Sprint argues that if this Commission declines jurisdiction, the Parties can submit their dispute to the FCC, pursuant to § 252(e)(5), which states that:  

If a State commission fails to act to carry out its responsibility under this section in any proceeding or other matter under this section, then the [FCC] shall issue an order preempting the State commission's jurisdiction of that proceeding…and shall assume the responsibility of the State commission under this section with respect to the proceeding or matter and act for the State commission.

16. Sprint states that it is unwilling to accept the language requiring a commercial arbitration process in cases when the Commission declines jurisdiction or lacks jurisdiction because this would deprive Sprint of its appellate rights.  Sprint submits that a party should not be forced into a dispute resolution process that does not contemplate an appeals process, such as commercial arbitration, because then it would effectively be forced to give up its rights to appeal.  Sprint is willing, on the other hand, to include a clause providing for commercial arbitration if the Parties agree to that when a particular dispute arises.  

17. Sprint finally points out that the Commission previously rejected language similar to what CenturyTel proposes here:  

The provisions in the Recommended Decision would permit a CLEC to force an ILEC into binding private arbitration against its will.  While parties to a contractual dispute may voluntarily agree to submit themselves to such binding arbitration, it is another matter to allow one party to force the other into that arbitration without its consent. We question the legality of such a provision. See Decision No. C01-0176, issued in Docket No. 00R-488T.
18. The Commission found such a provision could result in a denial of access to the courts since a party would be obligated to accept the commercial arbitrator’s decision as final, even if it did not consent to having the dispute submitted to binding commercial arbitration in the first place.  Id., fn. 3.  
2. CenturyTel’s Position

19. CenturyTel believes that commercial arbitration should be mandatory when the Commission lacks jurisdiction or declines to take jurisdiction over a dispute involving the ICA.  It claims that its proposed language for §§ 20.2 and 20.3 of the ICA should be adopted.  

20. CenturyTel argues that § 252(e)(5), allowing the Parties to seek dispute resolution with the FCC, does not apply in all instances where a state commission either “fails to act” or lacks jurisdiction.  For example, the FCC ruled that it will not accept jurisdiction over disputes concerning payments pursuant to an ICA.  In re Qwest Communications Corp. v. Farmers and Merchants Mutual Telephone Company, 22 F.C.C.R. 17973, at ¶29 (2007).  In addition, not all instances where a state commission fails to resolve the merits of a dispute related to an ICA are deemed to be “failures to act” by the FCC.  See generally In the Matter of Petition of Autotel Pursuant to Section 252(e)(5) of the Communications Act for Preemption of Jurisdiction of the Public Utilities Commission of Nevada Regarding Enforcement of Interconnection Agreement with Embarq, Memorandum Opinion and Order (rel. January 16, 2008).  Thus, according to CenturyTel, “gaps” exist in the FCC’s ability or willingness to take jurisdiction and in such “gap cases” binding commercial arbitration should be required because of cost savings, ability to select expert arbitrator, and timely dispute resolution.  
21. CenturyTel further claims that Starpower or other FCC rulings do not actually require that disputes where a state commission either declines jurisdiction or “fails to act” be referred to the FCC for resolution.  In addition, according to CenturyTel, Starpower permits a state commission to compel commercial arbitration as part of an ICA.  Starpower, fn. 14.  
22. In response to Sprint’s argument that mandatory arbitration would deprive it of the right to appeal an adverse decision, CenturyTel points out that any lack of appellate rights for arbitrated decisions is binding on both Parties.  Therefore, according to CenturyTel, the binding nature of mandatory arbitration creates a greater incentive for both Parties to compromise and resolve their differences rather than run the risk of an adverse decision.  CenturyTel submits that both Parties would be aware of that fact and would take it into consideration prior to initiating any arbitration.  
23. CenturyTel also cites decisions of the Arkansas Public Service Commission and the Public Utilities Commission of Oregon in support of its position in connection with this issue.
  CenturyTel finally points out that Sprint agreed to similar provisions in its other ICAs.

3. Findings and Conclusions  

24. We find that CenturyTel is correct in that there may be “gap cases” where the Commission will either decline jurisdiction or “fail to act” and the FCC would be unwilling or unable to take jurisdiction.  Although we believe these situations to be rare.  We note that in Starpower, the FCC pointed out that the agreements at issue in that case did not expressly specify how disputes will be resolved.  The FCC then noted that “…in other circumstances, the parties may be bound by dispute resolution clauses in their ICA to seek relief in a particular fashion…”  Starpower, fn. 14.  However, the FCC did not specify what these “other circumstances” might be.  We find that Starpower does not actually address whether a state commission may order commercial arbitration without consent of both Parties as part of an ICA.  

25. The agreements to submit to arbitration any present or future controversies arising between the Parties to an agreement are valid, enforceable, and irrevocable except on the grounds that exists at law or in equity for the revocation of any contract, both under Colorado and federal law. See § 13-22-206(1), C.R.S.; 9 U.S.C.A. § 2.  These statutes, however, are not precisely applicable here because Sprint, unlike a party to a typical arbitration contract, does not consent to binding commercial arbitration provision in advance.  

26. We find that Verizon New York, Inc., v. Covad Communications Co., 2006 WL 278281 (N.D.N.Y. 2006) is directly on point.
  The Parties in Verizon New York petitioned the New York State Public Service Commission (NYPSC) to arbitrate their ICA.  The NYPSC issued a ruling which compelled the Parties to submit to binding arbitration on issues affecting end using customers.  Verizon New York, at ¶3.  One of the Parties appealed, claiming that the NYPSC’s ruling contravened the Federal Arbitration Act (FAA) and that the Act does not authorize a state commission to impose mandatory arbitration.  The court noted that the FAA allows the Parties to resolve their dispute in binding arbitration, but does not compel them to do so.  The court also noted that the Act states that it “shall not be construed to modify, impair, or supersede federal, state, or local law unless expressly so provided”
 and it does not provide that it supersedes, modifies, or impairs the FAA by stating that Parties may be compelled to arbitrate.  See Id., at ¶¶4-5.  The Verizon New York court found that the ruling conflicted with the Act because it affected judicial review of the Parties’ dispute and rejected the argument that the ruling was supported by the NYPSC’s wide authority to impose reasonable conditions in arbitrating disputes over ICAs.  Id., at ¶6.  

27. CenturyTel argues that Sprint accepted similar provisions in other ICAs.  We do not find this argument to be persuasive since all ICAs are negotiated taking into account facts and circumstances of each particular case.  In addition, we note that Sprint claims that at least some of these prior ICAs stated that a dispute may be submitted to binding commercial arbitration for resolution, not that a dispute shall be submitted to binding arbitration.  

28. CenturyTel argues that this proceeding is one of several companion arbitrations in several states involving Sprint and CenturyTel and addressing the same issues.  CenturyTel points out that the issue of mandatory commercial arbitration in “gap cases” has been resolved by the Michigan, Arkansas, and Oregon commissions in its favor, and implies that this Commission should rule the same way.  We note that in these states, however, petitions for reconsideration of these orders are either pending or the time periods to file such petitions have not yet expired.  In addition, each commission balances competing policy objectives independently. 

29. Therefore, we will permit the Parties to submit their future disputes to binding commercial arbitration in “gap cases” or if the Parties so agree, but we will not require it.  It is true that arbitration has many benefits over litigation, such as the ability to select an expert arbitrator, cost savings, and timeliness; however, the Parties themselves should decide whether these benefits outweigh the possibility of giving up their appellate rights.  We, therefore, require the Parties insert the following language into the Agreement: 


20.3
Arbitration.  If negotiations do not resolve the dispute, then either party may proceed with any remedy available to it pursuant to law, equity, or agency mechanisms. Notwithstanding the above provisions, if the dispute arises from a service affecting issue, either party may immediately seek any available remedy.


20.3.1
The parties agree that all unresolved disputes arising from issues included in this Agreement shall be submitted to the Commission for resolution in accordance with its dispute resolution process and the outcome of such process will be binding on the parties, subject to any right to appeal a decision reached by the Commission under applicable law.


20.3.2
If the Commission does not have or declines to accept jurisdiction over any dispute arising under this Agreement, the parties may agree to submit the dispute to binding arbitration by a single arbitrator pursuant to the Commercial Arbitration Rules of the American Arbitration Association.  [The rest of the paragraph regarding arbitration procedures is unchanged].  

30. We also note that CenturyTel claims that the ICA should include a provision stating that arbitration or other dispute resolution procedures cannot be commenced earlier than 30 days following the notice of dispute.  Sprint opposes such a provision and argues that a party should be able to seek a remedy immediately when the dispute arises from an issue that affects service.  Sprint argues that in cases of issues that affect service, a delay of 30 days may result in service quality problems or an interruption in end user services.

31. We find that Sprint’s position is in the public interest and will be adopted.  It is crucial that issues affecting telecommunications service get arbitrated sooner rather than later so as to limit the impact on end users.  We believe that waiting for 30 days before commencing arbitration does not serve the public interest.  The language required for § 20.3 as noted above, resolves this issue.

32. We also note a companion issue concerning the issue of arbitrations is the division of costs incurred by the Parties regarding dispute resolution procedures. 

33. Sprint’s witness Mr. Burt, in his Rebuttal Testimony, states that the wording of Article III, § 20.5 (relating to division of costs incurred by the Parties regarding dispute resolution procedures) is in dispute. (See Burt Rebuttal Testimony, at 4).  CenturyTel, in its Statement of Position, does not oppose Sprint’s wording of § 20.5, but requests the addition of the following sentence to the end of the section:  “The Parties shall equally split the fees of the arbitration and the arbitrator."  See, Exhibit C to Sprint’s Petition, at p. 4.  Mr. Burt does not present any basis for opposing the addition of the foregoing sentence to § 20.5.  CenturyTel submits that this additional sentence is necessary to provide the Parties and an arbitrator of any dispute between Sprint and CenturyTel with a clear understanding of the division of the fees incurred in an arbitration proceeding.  CenturyTel also submits that the equal division of such fees is fair and reasonable and should be approved by the Commission.  

34. We agree with CenturyTel and adopt CenturyTel’s additional sentence regarding the division of fees for § 20.5.

B. Issue No. 2 (Article III, Sections 30.1 and 30.3)
Sprint’s Statement of the Issue: What are the appropriate terms for Indemnification and Limitation of Liability?
CenturyTel’s Statement of the Issue: What are the appropriate terms for Indemnification?
1. Sprint’s Position

35. Sprint acknowledges that the Parties have resolved almost all issues relating to limitation of liability.  The remaining dispute involves an indemnification provision proposed by CenturyTel in § 30.1(ix).  Under that provision, the Parties would be obligated to indemnify each other for defamation, libel, or slander claims by third parties that arise as a result of content transmitted by the other party’s end users or the retail end users of Baja.  Sprint believes that it should not have to indemnify CenturyTel for claims related to content of Sprint’s end users.  Sprint argues that it does not have control of the content transmitted by its end user and therefore, should not be responsible for it.  Sprint claims that CenturyTel will not be left without a remedy since it could pursue any justifiable remedy against the person or entity that actually has control of the content.  

36. Sprint also argues that other provisions of federal law bolster its position on this issue.  In this regard, it points to the Wiretap Act and Electronic Communications Privacy Act which, according to Sprint, precludes it from monitoring the content transmitted by end users.  Sprint points to § 230 of the Communications Decency Act which, according to Sprint, immunizes carriers from claims made based on content transmitted by end users.  Sprint, therefore, contends that this makes indemnification unnecessary.  

2. CenturyTel’s Position.

37. CenturyTel proposes that Sprint indemnify it for claims related to the transmitted content of Sprint’s end users.  CenturyTel states that it has even less control over this end user content than Sprint.  CenturyTel points out that it lacks any contractual relationship with Sprint’s wholesale customers that would allow it to shift the risk to such customers, but that Sprint does.  
38. CenturyTel believes that Sprint’s proposal not to include the indemnification language in the ICA is contrary to common industry practices.  CenturyTel contends that it is neither appropriate nor reasonable to allow Sprint to compete with it and then allow Sprint to evade typical industry indemnification obligations.  CenturyTel cites the recent decisions of the Michigan, Arkansas, and Oregon commissions in support of its position.

39. CenturyTel points out that Sprint proposes to use the ICA to provide wholesale services to one or more non-CLEC cable companies that seek to compete with CenturyTel and that it will not have an agreement or a direct relationship with such cable competitor(s).  Only Sprint will have such a relationship.  To the extent that relationship is being used for competition against CenturyTel, CenturyTel believes that it is proper for Sprint to be held liable for all actions of its commercial partner and should indemnify CenturyTel for all such actions.  CenturyTel submits that this result can be accomplished by including the indemnification language it proposes. 

40. Finally, CenturyTel argues that Sprint’s position is inconsistent with its position concerning its responsibility for intercarrier compensation for traffic originated by end users of its wholesale customers.  CenturyTel points out that Sprint has unequivocally acknowledged that traffic originated by end users under its wholesale business model is Sprint’s traffic for purposes of intercarrier compensation.  It argues that Sprint’s attempt to deny responsibility to indemnify CenturyTel against third party claims that may arise in connection with the content of that traffic (including third party claims that may be made by Sprint’s wholesale customers) is inconsistent with In re Time Warner Cable Request for Declaratory Ruling that Competitive Local Exchange Carriers May Obtain Interconnection Under § 251 of the Communications Act of 1934, as Amended, to Provide Wholesale Telecommunications Services to VoIP Providers, 22 F.C.C.R. 3513 (rel. March 1, 2007). 
3. Findings and Conclusions

41. The essence of Issue No. 2 is whether the Parties should mutually indemnify one another “for claims arising out of content transmitted by the other Party, its end users or the actual retail end users of a third-party entity to which telecommunications services are provided on a wholesale basis.”  We find that neither Sprint nor CenturyTel have control over the content transmitted by the end users.  Sprint, however, can negotiate an indemnification clause with the end users, while CenturyTel cannot.  We also find that the scope of CenturyTel’s proposed indemnification provision is appropriate for this ICA.  We find that the record fully supports this conclusion.  Therefore, we adopt CenturyTel’s position on Issue No. 2 and order the Parties to include CenturyTel’s proposed language for Article III, § 30.1, sub-section (ix) in the ICA.  

C. Issue No. 3 (Article IV, Sections 2.2.2, 2.2.3, 2.2.4, 2.3.1.1, 2.3.2.1, 3.3.2.1, 3.3.2.2, 3.3.2.2.1, and 3.4.2.1.1)

Sprint and CenturyTel’s Statement of the Issue:  What Direct Interconnection Terms should be included in the ICA?
1. Sprint’s Position

42. Sprint argues that when it directly interconnects with CenturyTel it is only required to establish one Point of Interconnection (POI) per Local Access and Transport Area (LATA) and it is not required to establish direct end office trunks to every CenturyTel end office.  Sprint claims that under applicable law it is permitted to interconnect with CenturyTel at any technically feasible point in the LATA, including a single POI.
  It cites decisions issued by this Commission as well as interconnection arbitration decisions issued by Iowa and Indiana commissions in support of this position.
  It also contends that the Act bars consideration of costs in determining technical feasibility for points of interconnection.
  Sprint does not believe the issue in dispute between the Parties is related to technical feasibility but, rather, to the number of POIs that Sprint must establish.  

43. Sprint disputes CenturyTel’s arguments that LATAs do not apply to non- Regional Bell Operating Company (RBOCs).
  In this regard, Sprint points out that CenturyTel raises the history of the establishment of LATAs as a reason that the FCC’s declaration that competing carriers are allowed to establish a single POI per LATA is inapplicable to non-RBOCs.  However, Sprint argues that LATAs were established to restrict the RBOCs’ ability to provide service across LATA boundaries, a restriction that has never applied to non-RBOCs.
  Sprint states that CenturyTel has cited no precedent establishing that the FCC’s interpretation of its rules permitting a competing carrier to select one POI per LATA does not apply to non-RBOCs.  Thus, it submits that CenturyTel’s contention that the LATA concept has no application to non-RBOCs is inaccurate.  

2. CenturyTel’s Position

44. CenturyTel contends that Sprint's proposal that it be allowed to establish only a single POI literally at any point on CenturyTel's network within a LATA is inappropriate and would not be technically feasible in many instances.  CenturyTel states that this proposal would result in a form of interconnection that is superior to that which CenturyTel provides to itself, an affiliate, or another carrier.
  

CenturyTel believes that the technical feasibility of locating a connection to provide for the exchange of traffic in areas in which it and Sprint will compete depends on many 

45. variables.  Therefore, it submits that its proposed interconnection language relating to this issue recognizes that the Parties must review these variables in arriving at a feasible interconnection arrangement.  It believes that Sprint’s POI concept would not be technically feasible in many instances.  For example, it points out that if Sprint connected on CenturyTel’s network in one area of a LATA for the exchange of traffic that originates and terminates in another area there may be no existing CenturyTel network for the transport of the local interconnection traffic between the two areas.  CenturyTel contends that interconnection, under the technically feasible and no more than equal requirements of § 251(c), requires no more than for an Incumbent Local Exchange Carrier (ILEC) than to provide interconnection with its existing incumbent network.  It is CenturyTel’s position that § 251 does not require the ILEC to build new network facilities or to provision new trunking arrangements to satisfy an interconnection request of a competitor.  

46. CenturyTel submits that the LATA concept, in the context of a single POI, has as its basis the exchange of traffic with a RBOC and that RBOCs have ubiquitous networks within a LATA as compared to a non-RBOC local exchange carrier (LEC) that serves more discrete areas (like CenturyTel) within that large area.  As a result, CenturyTel believes that LATAs do not have such significance or relevance to the existing CenturyTel network.  It argues that concepts designed for a RBOC cannot be blindly applied to a non-RBOC, particularly a smaller ILEC like CenturyTel. 

47. CenturyTel also points out that its exchange areas and switches are isolated from its service areas in other parts of Colorado and, as a result, there may be no local connecting facilities.
  Moreover, where there are connecting facilities (i.e., between a tandem and end offices to the extent such arrangements are relevant here), the trunking architecture has been engineered and sized within CenturyTel’s network for the origination and termination of access traffic and other interoffice traffic.  In many cases, these connecting facilities are not used for local intra-exchange traffic (i.e., traffic that originates and terminates within a single exchange where Sprint and CenturyTel may compete).  CenturyTel submits that the use of these types of connecting facilities to include new volumes of traffic must be limited so as not to overburden these facilities with unpredictable volumes of local traffic and thereby impair end users’ ability to make or receive toll calls or other calls for which the facilities were designed and engineered.  

3. Findings and Conclusions

48. We agree with CenturyTel that the ICA should provide for POIs between the Parties’ respective networks under the circumstances outlined by CenturyTel, if applicable.  We also agree that each POI must be within the CenturyTel network and that the concept of POI be applied in instances where Sprint elects to use indirect interconnection as well as in those instances where direct interconnection is used.  

49. We find the essence of Issue No. 3 is whether, as Sprint proposes, the Parties should have a single POI between their networks indefinitely, versus whether, as CenturyTel proposes, the ICA should provide for an interconnection arrangement that reflects the actual ILEC network.  CenturyTel submits that the record supports CenturyTel’s proposed language for the ICA.  

50. We find that, contrary to Sprint’s contentions, nothing in the Act precludes multiple POIs or multiple trunk groups for the exchange of local traffic with a non-RBOC ILEC such as CenturyTel, particularly in those instances in which such requirements are triggered by traffic volumes and other issues that address the continuing need for quality service to the end users of each party.  

51. Sprint, in its Statement of Position represents that the Indiana Commission adopted Sprint’s proposal to establish one POI per LATA for direct interconnection under § 251(a).
  In addition, we agree with Sprint that this Commission has required ILECs to permit a competitive local exchange carrier (CLEC) to establish a single POI per LATA.
  However, we find that Sprint failed to quote the Commission decision in its entirety in the proceeding footnote.  The rest of the Level 3 Communications, LLC (Level 3) decision, in context is telling.  Paragraph 21 of Decision No. C07-0184 states:  

None of Level 3’s legal arguments convince us that its language should be adopted.  The cases and FCC decisions cited by Level 3 are not applicable to this issue.  We do not agree that the federal case law that Level 3 cites, i.e., Level 3 may exchange traffic at a single point of interconnection within a LATA in a manner whereby each party bears the costs of interconnection on their side of the point of interconnection, is applicable in this instance.  We agree with Level 3 that it is entitled to interconnect at a single technically feasible point per LATA.  However, Level 3’s language would impose the requirement that each party bear the costs of constructing, maintaining, and operating all facilities on its side of the SPOI.  In addition, Level 3’s proposal inserts language that misreads 47 C.F.R. § 51.703(b).  We believe that its language would be contrary to law.  We agree with Qwest, that the Local Competition Order provides that “a requesting carrier that wishes a technically feasible but expensive interconnection would pursuant to Section 252(d)(1), be required to bear the cost of that interconnection, including a reasonable profit.”
  We believe that Qwest has the better reading of the Virginia Arbitration Order, Qwest v. Universal Telecom, TSR Wireless, and MCImetro, cases cited by Level 3 to buttress its interpretation of 47 C.F.R. § 51.703(b).  

52. The Level 3 Arbitration Decision supports our conclusion in this case that the language proposed by Sprint should not be adopted.

53. We find that Sprint’s “single POI per LATA” concept would impose upon CenturyTel a “superior” interconnection obligation prohibited by IUB I
 and IUB II.
  We, therefore, reject Sprint’s contentions regarding Issue No. 3 and adopt CenturyTel’s position in its entirety.  

54. We find that Sprint cannot be permitted to limit the discussion concerning this issue to the establishment of a POI only for direct interconnection.  The record demonstrates that there is no distinction between direct and indirect interconnection with respect to POIs.
  Section 251(c)(2) confirms this conclusion as well.  Sprint cannot reconcile its position with the fact that § 251(c)(2) provides no differentiation between “direct” and “indirect” interconnections.  Rather, § 251(c)(2)(B) states that the interconnection point must be “within” the ILEC’s network.  We find that there is no differentiation with respect to the need to establish the POI vis-à-vis the method of interconnection within the FCC’s related rules defining reciprocal compensation.  See 47 Code of Federal Regulations (C.F.R.) § 51.701 (c); See also In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Interconnection between Local Exchange Carriers and Commercial Radio Service Providers, First Report and Order, CC Docket Nos. 96-98 and 95-185, FCC 96-325, released August 8, 1996) (“First Report and Order”) at ¶ 553; Watkins Direct Testimony, 8-9, 23-24; Watkins Rebuttal Testimony, 7-8.  

55. We find that the concept and the establishment of a POI applies to both an indirect form of interconnection using common trunks with a third-party tandem provider as well as a direct, (i.e., dedicated) trunking arrangement between the Parties.  As CenturyTel notes, the need to properly establish the POI has been recognized by this Commission.  See CenturyTel Statement of Position at p. 14. 

56. We find that CenturyTel’s position is supported by public policy.  Although networks, like the traffic carried thereon, are not “static,” Sprint apparently assumes such fact.  As a result, Sprint’s position exposes CenturyTel to potential network congestion which is detrimental to consumers.  

57. We find that CenturyTel’s proposal for resolving Issue No. 3 properly and adequately addresses the fact of an ever-evolving network and changing levels of traffic.  Adoption of CenturyTel’s proposal also protects the end users of both Sprint and CenturyTel from service degradation as the record reflects could occur.  Accordingly, for these public policy reasons, CenturyTel’s proposed language for the establishment of both POIs and fiber meet point arrangements will be adopted.  

D. Issue No. 4 (Article II, Section 2.59; Article IV, Sections 2.2.2, 3.2.2, 3.2.5.1, 3.2.5.2, 3.2.5.3, 3.2.5.5; Article VII I. C.)
Sprint and CenturyTel’s Statement of the Issue:  Should Sprint and CenturyTel share the costs of the Interconnection Facility between their respective networks’ percentages of originated traffic? 
1. Sprint’s Position

58. Sprint claims that applicable law provides that directly interconnected carriers are to share the cost of a two-way direct interconnection facility based on their respective percentage of originated traffic.
  Accordingly, Sprint argues that the cost of a dedicated facility between the Sprint and CenturyTel networks should be apportioned between the two carriers on the basis of their relative use of the facility.  Contrary to CenturyTel’s assertion, Sprint contends that it is not attempting to shift its traffic transport costs to CenturyTel or requesting from CenturyTel a superior form of interconnection. 

59. Even though Sprint contends that applicable law gives it significant latitude about where it might require CenturyTel to transport its originating traffic for termination to Sprint, it has offered a compromise that, in its opinion, would limit CenturyTel’s financial obligation to a point within the LATA.  To that end, Sprint indicates that if it chooses direct interconnection, it will designate its Point of Presence (POP) in Colorado Springs, Colorado.  As such, Sprint contends that it would be responsible for the facility cost from that POP to a point on CenturyTel’s network.  Conversely, CenturyTel would be responsible for the facility cost from its network to Sprint’s POP in Colorado Springs.  

Regarding CenturyTel’s argument that Sprint’s proposal would allow it to receive duplicate payment for transport and termination, Sprint contends that CenturyTel is mistakenly attempting to argue that the interconnection facilities, which CenturyTel refers to as transport, is the transport portion of reciprocal compensation.  While acknowledging that the terminology can be confusing, Sprint submits that reciprocal compensation is completely separate from interconnection facility costs.  Sprint cites decisions issued by this Commission as well as 

60. decisions issued by the Iowa, Indiana, Maryland, and Missouri commissions in support of its position.
  

2. CenturyTel’s Position

61. CenturyTel contends that Sprint’s interpretation of the Act’s interconnection requirements cannot be supported.  It believes that the adoption of Sprint’s proposal would result in it being responsible for a portion of the facilities from the interconnection point on its network within the CenturyTel incumbent service area to any network termination location that Sprint may unilaterally designate.  In its opinion, this would allow Sprint to shift its transport costs to CenturyTel and allow Sprint to receive duplicate payment for transport and termination even though Sprint has agreed to symmetrical and offsetting charges with CenturyTel.  For example, CenturyTel postulates that Sprint could locate its switch in Kansas City to serve its end users located in a Colorado CenturyTel exchange and require CenturyTel to be responsible for 50 percent of the facilities that Sprint provisions from Colorado to Kansas City.  CenturyTel acknowledges that Sprint has proposed to limit the facilities at issue (and thus the financial responsibility that it wants CenturyTel to assume) to include only the facilities to what Sprint refers to as its “Point of Presence” in the LATA.   However, it believes that such a limitation does not negate the fundamental fallacy of Sprint’s position. 

62. In furtherance of its argument, CenturyTel contends that the reciprocal compensation required by § 251(b)(5) for “transport and termination of telecommunications” already provides compensation for transport of local competitive traffic from the POI into the other party's network for termination.  It points out that the POI is the demarcation point between CenturyTel’s network and Sprint’s network that establishes this financial responsibility framework.  Once the POI is established and the Parties have decided to pay the other party for transport and termination, CenturyTel contends that each party’s financial responsibility for the facilities and equipment on its side of the POI is set.  It notes that Sprint has agreed to this form of meet point facility arrangement with other ILECs.
  

63. CenturyTel submits that Sprint’s proposed facility charge would be on its side of the POI and thus duplicate the “transport” aspect of § 251(b) for which Sprint is already being compensated pursuant to § 251(b)(5).  Rather than acquiescing to the double recovery of transport costs that CenturyTel contends would result from Sprint’s proposal, it proposes that each party would provision and be responsible for trunking facilities on its side of the POI, and each party would pay the other party’s transport and termination as such terms are defined in the interconnection rules.  

64. Based on this analysis, CenturyTel contends that Sprint’s interpretation conflicts with the defined concepts of transport and termination and would require CenturyTel to incur additional costs based on Sprint’s network design election (i.e., apparently relying on transport facilities with a form of centralized switching versus an alternative arrangement).  CenturyTel submits that it should not be required to incur additional costs arising from Sprint’s network deployment decision, nor should it be required to do so based upon Sprint’s misinterpretation of applicable rules and requirements.  

3. Findings and Conclusions

65. We agree with Sprint’s position that interconnection benefits the end user customers of both Sprint and CenturyTel by allowing those end user customers to originate calls and to have those calls ultimately terminated to other customers.  The “Calling Party’s Network Pays” principle requires the originating carrier to be financially responsible for delivering that call to the terminating carrier.
  Sprint and CenturyTel are required to share the cost of the interconnection facility between their networks based on their respective percentages of originated traffic in accordance with FCC rules and orders.
  

66. We also note from the record that at least five other state commissions have determined that the cost of the interconnection facility should be shared between the interconnected Parties. See Sprint Statement of Position at pp. 26-29.

67. Like these other state commissions, this Commission has previously determined that “[g]enerally, we agree that costs of interconnection facilities should be shared by the users and that the fairest way to share those costs is by calculating a relative use factor.”
  Sprint’s position in this proceeding is consistent with this prior decision.

We find the record compels us to follow the FCC rules, decision of other state commissions and courts, and its prior decision and require the Parties to an ICA share the cost of 

68. the facilities that run between their networks on a proportional basis based on the traffic each sends over those facilities.  Keeping with its approach on other unresolved issues, unable to refute or distinguish established precedent, we adopt Sprint’s position and the ICA language proposed by Sprint.  

69. This decision is also consistent with our decision on Issue No. 3.  By requiring Sprint to interconnect within CenturyTel’s network and where technically feasible, CenturyTel’s concern regarding payment for long-haul connections to “Kansas City” should be alleviated. 

E. Issue No. 5 (Article IV, Sections 2.3.1.1 and 3.2.5.4; Article VII, Section I. D. and I. E.)

Sprint and CenturyTel’s Statement of the Issue:  What are the appropriate rates for direct Interconnection Facilities?

1. Sprint’s Position

70. A forward-looking pricing methodology is appropriate to determine a just and reasonable rate for the interconnection facilities provided by CenturyTel to Sprint.  The FCC, the Commission, and multiple federal courts agree with Sprint that the forward looking price methodology, Total Element Long Run Incremental Costs (TELRIC), should be used to determine the rate for interconnection facilities.  

By adopting TELRIC, the FCC specifically rejected ILEC arguments to develop or set rates on embedded costs or other rate-setting methodologies.  In order to be consistent with the Act and to “prevent incumbent LECs from inefficiently raising costs in order to deter entry[,]” the FCC concluded that ILEC rates for interconnection must be based on efficient forward-looking costs.
  CenturyTel notes that in the Triennial Review Remand Order (TRRO) 

71. the FCC concluded that a CLEC can obtain entrance facilities without impairment and that competing carriers are not entitled to use entrance facilities at TELRIC-rates.
  However, CenturyTel does not mention that the FCC recognized in the TRRO that the obligation to provide cost-based interconnection facilities was not affected by the FCC’s ruling on the availability of entrance facilities.
  The FCC specifically indicated that the finding “of non-impairment for entrance facilities does not alter the right of competitive LECs to obtain interconnection facilities pursuant to Section 251(c)(2) for the transmission and routing of telephone exchange service.”
  In other words, entrance facilities used for interconnection are subject to TELRIC pricing standards.  

72. Sprint also cites 47 C.F.R. § 51.501 for the proposition that it establishes a forward-looking cost standard for interconnection.  It states that its position on this issue has been supported by a number of court decisions,
 a number of state commission decisions,
 and has been adopted by this Commission.

2. CenturyTel’s Position

73. CenturyTel submits that direct interconnection facilities should be charged at CenturyTel’s intrastate access rates. 

74. Issue No. 5 presents the question whether, in light of the FCC’s decision In the Matter of Unbundled Access to Network Elements, Order on Remand, WC Docket  04-313, FCC 04-290, 20 FCC Rcd 2533 (2005) (the TRRO), the pricing of direct interconnection facilities is required to be based on FCC-prescribed TELRIC principles as Sprint contends.
  

75. In the TRRO, the FCC determined that entrance facilities are not impaired and thus are not subject to TELRIC pricing standards.  Thus, CenturyTel’s position to have entrance facilities – which are, by definition, the interconnection facilities at issue – priced at its intrastate access rates is proper.  

76. The record and prior Commission actions approving the access tariffs demonstrate that such rates are based on cost, are nondiscriminatory, include a reasonable profit, and are otherwise consistent with existing Commission policy. 

CenturyTel, in support of its position cites Michigan Bell Telephone Company, d/b/a AT&T Michigan v. MPSC, et al., Case 2:06-cv-11982-JAC-RSW filed September 26, 2007 (E.D. Mich.) (“Michigan Bell”) at pp. 12-14 (appeal pending) (20 WL 2868623 (2007)), the court agreed.  In its review of a state commission decision ruling that entrance facilities should be provided at TELRIC when such facility is used for § 251(c)(2) purposes under one 

77. interpretation of paragraph 140 of the TRRO, the Michigan Federal District Court stated as follows:

The Court agrees with AT&T Michigan and concludes that the September Order which pertains to this issue does not comply with the rules that were adopted by the FCC pursuant to Section 251.  It is not reasonable to interpret an explanatory comment, such as the one found in ¶ 140 of the TRRO, in a manner that undermines the plain meaning of the rule.  The meaning of ¶ 140 must be interpreted in light of the FCC rule, which provides that entrance facilities need not be provided by incumbent carriers to competing carriers on an unbundled basis.  The TRRO conveys the finding by the FCC that entrance facilities should be offered competitively.  A review of the ruling by the MPSC reveals that the September Order does not comply with this directive, and, accordingly, must be set aside.  Michigan Bell, 2007 WL 28868633 at 7-8 (emphasis added).

78. Based on the reasoning provided in Michigan Bell
 and the confirmation from Illinois Bell (as cited with approval in SBC Missouri) that the Commission is not mandated to use TELRIC as Sprint would suggest, utilization of intrastate access rates is not only consistent with the Commission’s rate setting actions of the past, but also ensures that the underlying rationale used in the TRRO can be harmonized through the FCC’s potentially conflicting statements and findings.  Thus, any suggestion such as that made by Sprint that TELRIC must be used should be dismissed outright.

3. Findings and Conclusions

79. We agree with CenturyTel that direct interconnection facilities should be charged at CenturyTel’s intrastate access rates.

80. We find that Issue No. 5 presents the question of whether, in light of TRRO, the price of direct interconnection facilities is required to be based on the TELRIC principles.  This is the position advocated by Sprint
 and we reject this position.  

81. We agree with CenturyTel that the FCC in the TRRO determined that entrance facilities are not impaired and thus are not subject to TELRIC pricing standards.  See TRRO at ¶ 138.  Sprint contends that “the FCC recognized in the Triennial Review Remand Order that the obligation to provide cost-based interconnection facilities was not affected by the FCC’s ruling limiting the availability of UNE transport facilities.” See Sprint Petition 14, n.18 quoting TRRO at ¶140.  In TRRO, at ¶140, the FCC stated:

We note in addition that our finding of non-impairment with respect to entrance facilities does not alter the right of competitive LECs to obtain interconnection facilities pursuant to section 251(c)(2) for the transmission and routing of telephone exchange service and exchange access service. Thus, competitive LECs will have access to these facilities at cost-based rates to the extent they require them to interconnect with the incumbent LEC’s network.  Emphasis added.  

82. Whatever tension there may be between the FCC’s statements in paragraph 140 with its findings in paragraph 138 of the TRRO, it can be rationally and appropriately resolved based on the record in this proceeding.
 

83. We find that CenturyTel’s position to have entrance facilities priced at its intrastate access rates is proper.  The record and prior Commission actions approving the access tariffs demonstrate that such rates are based on cost, are nondiscriminatory, include a reasonable profit, and are otherwise consistent with existing Commission policy.  We find that Sprint’s demand for different interconnection rates is not appropriate.  

84. We find the application of intrastate access rates is consistent with this Commission’s rate setting actions in the past, and also ensures that the underlying rationale used in the TRRO can be harmonized through the FCC’s potentially conflicting statements and findings.  We therefore reject any suggestions that TELRIC must be used.  

85. Further, in Decision No. C06-1280, In the Matter of the Review of Certain Wholesale Rates of Qwest Corporation, the Commission found that it possesses authority only to issue a decision regarding Qwest’s wholesale rates for unbundled network elements (UNEs), interconnection services, and resale required under 47 U.S.C. § 251(c) of the Telecommunications Act of 1996, Pub. L. 104-104, 110 Stat. 56 (Telecom Act).  The Commission does not possess authority to set wholesale rates for those elements and services delisted and offered only pursuant to 47 U.S.C. § 271 of the Act.  

86. We find that Decision No. C06-1280, is applicable to this case as well.  Therefore, in applying that decision we find that we cannot order specific rates for elements that are no longer required to be offered as part of § 251.  04M-111TWe adopt CenturyTel’s position and language regarding this issue.  

F. Issue No. 6 (Article IV, Sections 3.3.1.1, 3.3.2.2, 3.3.2.2.1, 3.3.2.4, 3.3.2.4.1, 3.3.2.4.2, 3.3.2.5, 3.3.2.5.1, 3.3.2.5.2, 3.3.5.2.3, 3.3.5.2.4, 3.3.5.2.5, and 3.3.2.6)

Sprint and CenturyTel’s Statement of the Issue:  Should the Interconnection Agreement contain provisions limiting Indirect Interconnection? 

1. Sprint’s Position

87. Sprint argues that § 251(a) of the Act requires each telecommunications carrier to interconnect directly or indirectly with the facilities and equipment of other telecommunications carriers.  Sprint contends that CenturyTel cannot mandate that Sprint interconnect with it directly, including the requirement to directly interconnect at a volume threshold or when transit charges reach a certain amount.  Thus, the ICA should, in Sprint’s opinion, include language that provides for indirect interconnection without limitation.  

88. In support of its position, Sprint cites several federal court cases which generally hold the statutory provision that imposes the duty to interconnect networks.  These court cases expressly permit direct or indirect connections and that the physical interconnection contemplated by § 251(c) does not undermine a telecommunications carrier’s obligation under § 251(a) to interconnect directly or indirectly.
  It contends that CenturyTel’s characterization of the holding in Atlas is flawed and ignores the FCC’s ultimate holding which recognizes that the obligations imposed by § 251(a) allows for indirect or direct interconnection.  In this regard, Sprint points out that the controversy in the Atlas case involved the interconnection for, and payment of, access for interexchange toll traffic and did not address the obligations of an ILEC for the interconnection or exchange of local traffic.  Sprint also points to a decision by the Illinois Commerce Commission (issued subsequent to the Atlas decision) that recognized the right of a CLEC to choose indirect interconnection without the imposition of thresholds on that right.
  

Due to the variety of factors that influence the determination of whether to employ direct or indirect interconnection, Sprint submits that CenturyTel’s proposed de minimis level is arbitrary and contrary to applicable law.  It contends that there are no conditions or 

89. limitations imposed on a competing carrier’s ability to indirectly interconnect.  Sprint therefore claims that the ICA should include language that provides for indirect interconnection without limitation.  

2. CenturyTel’s Position. 

90. CenturyTel claims that its proposal for indirect interconnection to Sprint should be limited to traffic levels that are less than a DS1 level.  It believes that the general direct and indirect interconnection duties imposed by § 251(a)(1) do not give Sprint the right to demand that it provide a form of superior interconnection.  CenturyTel submits that this issue revolves around practical, operational considerations of when Parties should migrate from a third-party transit arrangement for the exchange of traffic to a dedicated trunking arrangement so that continued quality of the exchange of traffic is ensured and network control is not compromised.  It believes that its proposal to set the DS1 threshold for migrating to a dedicated interconnection arrangement is reasonable and is in compliance with applicable law.  

91. CenturyTel believes that Sprint’s reliance on § 251(a) in asserting an independent right for further standards and its form of indirect interconnection indefinitely cannot be reconciled with § 251(b)(5) and the FCC’s rules and pronouncements regarding the scope of § 251(a).  It submits that Sprint’s contention that § 251(a) provides a choice to a CLEC and the right to demand the particular method of interconnection is inconsistent with the FCC’s holding in Atlas.  It contends that § 251(a) creates only a general duty to interconnect and provides no standards for such connection.  It believes that the adoption of Sprint’s position would improperly impose an obligation on it to transport local competitive traffic beyond its network in direct conflict with § 251(c)(2).  

92. Issue No. 6 addresses whether Sprint can transform the general duty under § 251(a)(1) of all telecommunications carriers to be directly or indirectly interconnected with the facilities and equipment of other telecommunications carriers into an absolute right of Sprint to demand that CenturyTel provide a form of superior interconnection.  

93. Even though § 251 interconnection obligations do not require it, CenturyTel is voluntarily willing to allow Sprint to utilize a third-party tandem arrangement with both Parties incurring transit charges in order to reach CenturyTel’s ILEC network for a “de minimis” level of traffic, i.e., up to a DS1 level of traffic.  This form of “start up” opportunity addresses the concerns raised by CenturyTel about this arrangement and limits the burdens and potential harm for both Parties because the traffic levels are small.

94. CenturyTel proposes that when traffic levels reach a DS1 level, the Parties will establish either direct, dedicated trunking (i.e., dedicated facilities to each party’s side of the POI(s) within CenturyTel’s ILEC network) or other mutually beneficial arrangements.  Moreover, CenturyTel makes clear that, even though § 251(c)(2) requires the POI to be within the ILEC network , it is willing to agree to this interim arrangement, provided that transit charges are inconsequential, i.e., less than a DS1 volume of traffic.  Even after this threshold is reached, CenturyTel’s proposal indicates that Parties may, by mutual agreement, continue to utilize the third-party transit arrangement if circumstances benefit them.  

3. Findings and Conclusions

95. We adopt CenturyTel’s language that the provision of indirect interconnection should be limited to traffic levels that are less than a DS1 level.  We find that in light of § 252(b)(4), we must resolve the issues based on the information before us.  We find that the only sustainable proposal for resolving Issue No. 6 is that provided by CenturyTel – the trigger for instituting dedicated trunking is the DS1 level of traffic.  In addition, CenturyTel’s proposals for Article IV, §§ 3.3.1 and 3.3.2 of the ICA that set the DS1 threshold for migrating to a dedicated interconnection arrangement are entirely reasonable, are record-based, and are in compliance with the law.  CenturyTel’s approach is reasonable while traffic volumes are low and makes allowances for when those volumes increase.  

G. Issue No. 7 (Article IV, Sections 3.3.1.3 and 4.6.4.2)

Sprint’s Statement of the Issue:  Should Sprint be required to reimburse CenturyTel when CenturyTel is acting as a transit provider if CenturyTel agrees to compensate third parties for the termination of Sprint originated traffic? 

CenturyTel’s Statement of the Issue:  Should Sprint be required to enter into traffic exchange agreements with a third-party Telecommunications Carrier for traffic that transmits through CenturyTel’s network to reach a third-party Telecommunications Carrier?  Should CenturyTel be indemnified by Sprint, if Sprint does not have a traffic exchange agreement with the third-party for any actions or complaints, including any attorney’s fees and expenses, against CenturyTel concerning the non-payment of charges levied by such third-party Telecommunications Carrier for Sprint’s traffic?
1. Sprint’s Position

96. Sprint argues that it should not be required to reimburse CenturyTel if CenturyTel pays a third-party carrier for traffic that is originated by Sprint since there is no legal requirement that CenturyTel pay a third-party carrier.  It points out that payment of reciprocal compensation for traffic termination is between the carrier that originates the traffic and the terminating carrier. CenturyTel as the transit provider has no obligation to pay terminating compensation to the terminating carrier and the terminating carrier has no right to demand compensation from the transit provider for another carrier’s originating traffic.  Sprint, therefore, contends that it should not be obligated under the ICA to indemnify CenturyTel for payments CenturyTel makes as a consequence of Sprint’s failure to properly compensate a carrier to which the Sprint-originated traffic is terminated.  Since CenturyTel has the means to identify Sprint’s traffic such that it could accurately hold Sprint accountable, it believes that the proper solution is for CenturyTel to enable the terminating carrier to use this information to deal directly with Sprint.  

97. Sprint contends that the wholesale business model it is deploying with Baja plays no part in its position regarding this issue since it will be responsible for all intercarrier compensation related to any traffic originated or terminated as a result of the Baja relationship.  Sprint submits that it and CenturyTel have negotiated extensive language to address the wholesale business model and each party’s responsibilities.  It contends that CenturyTel’s attempt to call this business model into question takes away from the true nature of the issue which, in its opinion, pertains to intercarrier compensation only.  

98. Sprint argues that adopting CenturyTel’s position in connection with this issue is contrary to the Act and applicable FCC decisions.  As Sprint points out, other state commissions found that requiring that compensation for the transport and termination of traffic should be reciprocal and symmetrical.
  It is Sprint’s position that to obligate Sprint to indemnify CenturyTel for whatever charges a third-party may seek to collect from CenturyTel for Sprint-originated traffic when the third party does not have an agreement with Sprint, in effect would, in Sprint’s opinion, allow the third party to circumvent the process and policies of the Act.  The result of his action would result in no protection to Sprint that the assessed compensation is in compliance with § 251(b)(5) of the Act.  Sprint cites the Verizon Arbitration Order in support of its position.
  

99. Sprint agues that CenturyTel’s suggestion that it be required to enter into traffic exchange agreements with a third party carrier for traffic that transits through CenturyTel’s network to reach a third party carrier would create problems and would not resolve CenturyTel’s concerns.  In this regard, it points out that the traffic exchanged between Sprint and such third-party carriers is generally subject to a bill and keep compensation arrangement.  As a result, it contends that CenturyTel’s proposal could potentially result in Sprint paying termination charges for traffic that is otherwise subject to such an arrangement.  Further, Sprint contends that entering into agreements with third party carriers would create needless administrative costs for both carriers and the state commission.  

2. CenturyTel’s Position

100. CenturyTel submits that Sprint should be required to enter into traffic exchange agreements with third-party telecommunications carriers for traffic that transits CenturyTel's network to reach a third-party telecommunications carrier.  If Sprint does not do so, CenturyTel believes that Sprint should be required to indemnify it for any actions or complaints, including any attorneys’ fees and expenses, incurred by CenturyTel concerning the non-payment levied by such third-party telecommunications carrier regarding Sprint's traffic.  CenturyTel submits that this is warranted since Sprint is the carrier responsible for the traffic that CenturyTel is delivering to the subtending carrier’s network.
  

101. CenturyTel contends that appropriate language should be included in the ICA to ensure that it will not experience adverse economic consequences relating to termination to third-party carriers of Sprint-originated traffic.  It submits that Sprint’s proposed resolution of this issue (i.e., adding language to the ICA stating that CenturyTel has no obligation to pay third-party charges for termination of Sprint-originated traffic) provides no protection to CenturyTel since such third parties are not bound by the terms of the ICA.  

102. The thrust of CenturyTel’s position is that it does not want to be the “middle man” in any dispute between a third-party carrier and Sprint regarding Sprint’s traffic.  In the event that it becomes involuntarily involved in such a dispute, it would like assurance that it will not suffer adverse financial consequences arising from a dispute for which it has no financial responsibility.  CenturyTel cites decisions issued by the Michigan Arbitration Panel and the State of Arkansas supporting its position on this issue.  
3. Findings and Conclusions

103. We find based on the record that we will accept CenturyTel’s position that Sprint should be required to enter into traffic exchange agreements with third-party telecommunications carriers for traffic that transits CenturyTel's network to reach a third-party telecommunications carrier.  If Sprint does not do so, Sprint should be required to indemnify CenturyTel for any actions or complaints, including any attorneys’ fees and costs, incurred by CenturyTel concerning the non-payment levied by such third-party telecommunications carrier regarding Sprint's traffic.  

104. We find no evidence to support Sprint’s professed concern that CenturyTel might voluntarily compensate a third-party for termination of Sprint’s traffic.  In fact, the evidence is undisputed that Sprint bears the sole responsibility to properly compensate carriers for the termination of its traffic.  As Mr. Burt testified for Sprint, the “traffic from an End User Customer under the wholesale business model is treated as Sprint traffic and Sprint is responsible for the exchange of traffic and compensation for such traffic.”
  Accordingly, Sprint is obligated to make arrangements for appropriate compensation with all carriers to which it terminates Sprint-originated traffic.  CenturyTel’s proposed language in Article IV, § 4.6.4.2 confirms this obligation.  

105. Therefore, we will grant CenturyTel’s request to have language included in the ICA that assures CenturyTel that it will not experience adverse economic consequences relating to termination to third-party carriers of Sprint-originated traffic.  

H. Issue No. 8.  [Resolved by agreement of the Parties]  Should the Interconnection Agreement permit the Parties to combine traffic subject to reciprocal compensation charges and traffic subject to access charges on the interconnection trunks?

Related Agreement Provisions:  Article IV, §§ 3.2.5.6, 3.3.1.4, 3.3.2.1, 3.3.2.8, 3.3.2.8.1, 3.3.2.8.3, 4.5.1.3, 4.5.2.2, and Article VII, I.D.

106. This issue has been resolved by the Parties as follows:  

3.3.2.8
Sprint and CenturyTel shall, where applicable, make reciprocally available, the required trunk groups to handle different traffic types.  Sprint and CenturyTel will support the provisioning of trunk groups that carry combined or separate Local Traffic.  Notwithstanding the above, CenturyTel requires separate trunk groups from Sprint to originate and terminate Non-Local Traffic calls and to provide Switched Access Service to IXCs.  To the extent Sprint desires to have any IXCs originate or terminate switched access traffic to or from Sprint, using jointly provided switched access facilities routed through a CenturyTel access tandem, it is the responsibility of Sprint to arrange for such IXC to issue an ASR to CenturyTel to direct CenturyTel to route the traffic.  If CenturyTel does not receive an ASR from the IXC, CenturyTel will initially route the switched access traffic between the IXC and Sprint.  If the IXC subsequently indicates that it does not want the traffic routed to or from Sprint, CenturyTel will not route the traffic.  
3.3.2.8.1
Each Party agrees to route traffic only over the proper jurisdictional trunk.

3.3.2.8.3
Initially, Sprint will not use this interconnection arrangement to exchange traffic subject to access charges.  If Sprint intends to use this interconnection arrangement to exchange traffic subject to access, the Parties will work cooperatively to develop mutually agreed upon processes and terms necessary to affect such exchange.  Such processes shall address, but not be limited to, the identification and measurement of traffic that goes over each trunk, the use of factors, auditing provisions, the type of traffic, the jurisdiction of traffic, and the amount or volume of traffic. If the Parties are unable to agree upon such terms and processes, the Dispute Resolution Procedures under Section 20 of Article III will be invoked. Until such time, neither Party shall route Switched Access Service traffic over local connection trunks or Local Traffic over Switched Access Service trunks.

Sprint’s proposed language in Article IV, §§ 3.2.5.6, 3.3.2.1 and 4.5.1.3 is deleted in its entirety.
  The wording of Article IV, §§ 3.3.1.4 and 4.5.2.2, and Article VII, C is addressed in the context of Issue No. 14 which is discussed below.  
I. Issue No. 9 (Article II, Section 2.1.3.5; Article IV, Sections 4.2.2.2, 4.2.2.3 and 4.2.2.4)

Sprint and CenturyTel’s Statement of the Issue:  What terms for virtual NXX (VNXX) should be included in the Interconnection Agreement? 
1. Sprint’s Position.

Sprint argues that the language proposed by CenturyTel in Article II, § 2.135, and Article IV, §§ 4.2.2.2, 4.2.2.3, and 4.2.2.4 does not accurately reflect the Commission precedent related to VNXX
 and FX
 traffic.
  Sprint contends that the Commission only addressed dial-up ISP VNXX traffic and not FX traffic in the Qwest-Level 3 Order I.  It further submits that in 

107. the Qwest-AT&T Order the Commission found that FX and VNXX traffic is not exchange traffic but instead is interexchange traffic and it did not address compensation.  Therefore, Sprint contends that, to the extent CenturyTel’s proposed language defines intercarrier compensation, it goes beyond the Commission’s holding in the Qwest-AT&T Order.  In addition, Sprint submits that CenturyTel’s proposed language does not address its FX traffic.  Finally, Sprint argues that CenturyTel’s proposed compensation language is overreaching.  As a result, Sprint proposes deleting the language CenturyTel proposes in connection with this issue and proposes placeholder language in Article IV, § 4.2.2.5 if this traffic in the future is deemed local exchange.  

108. In support of its position, Sprint contends that CenturyTel is effectively proposing the adoption of an asymmetrical compensation scheme.  It submits that CenturyTel’s proposed § 4.2.2.2 provides that if Sprint assigns NPA/NXXs to specific rate centers and then Sprint assigns numbers from those NPA/NXXs to end users physically located outside the rate center to which the NPA/NXX is assigned and a CenturyTel originated call from within the rate center to which the NPA/NXX is assigned and terminated to the end user located outside the rate center then such a call should be treated as a local call.  This type of traffic flow results in no compensation would be due to Sprint.  While Sprint agrees that such a call would be treated as a local call and subject to whatever reciprocal compensation terms apply, it contends that CenturyTel’s proposed § 4.2.2.3 requires Sprint to identify virtual NXX calls to CenturyTel and compensate CenturyTel for originating and transporting such traffic to Sprint at CenturyTel’s tariffed switched access rates.  Sprint states that such language is in conflict with the “Calling Party’s Network Pays”
 approach.  Sprint also submits that while proposed  § 4.2.2.2 states, on the one hand, that this call type is a local call without any compensation, on the other hand, § 4.2.2.3 provides that Sprint pay CenturyTel switched access charges for calls originated by CenturyTel.  Sprint submits that there is no justification for it paying CenturyTel’s switched access charges (as contemplated in § 4.2.2.4) for a call originated by CenturyTel and terminated to Sprint since this type of call will be routed from CenturyTel to Sprint over the same interconnection arrangement as any other local call.  It submits that the fact that Sprint’s end user is physically located in some other rate center does not affect CenturyTel since Sprint will transport the call from the point where CenturyTel hands the call off to Sprint to the end user regardless of the location.  

109. Sprint argues that CenturyTel’s proposed language is very one sided and establishes an inappropriate compensation scheme if Sprint uses virtual NXX or FX-like services since it does not contemplate the scenario if CenturyTel itself uses virtual NXX or FX-like services.
  Sprint believes it is inappropriate to expect it to pay CenturyTel’s access charges and for CenturyTel not to pay Sprint’s access charges in the reverse.  

2. CenturyTel’s Position

110. CenturyTel argues that the provisions regarding VNXX service set forth in its proposed ICA language should be adopted to eliminate any ambiguity that Sprint or any other CLEC choosing to opt into the ICA is subject to the Commission’s well-established terms governing VNXX traffic
 and to clearly differentiate VNXX and FX services. 
111. CenturyTel believes that Sprint’s proposal to insert VNXX “placeholder” language into the ICA attempts to confuse the VNXX issue by implying that VNXX is the same as FX service and that portions of CenturyTel’s proposed language (§§ 4.2.2.2 and 4.2.2.3) are in conflict.  CenturyTel submits that VNXX and FX are two different services and, therefore, there is no need for VNXX terms in the ICA that address any provision of FX service by Sprint.  Regarding Sprint’s contention that CenturyTel’s proposed language is in conflict, CenturyTel contends that § 4.2.2.2 addresses CenturyTel’s lack of any obligation to pay intercarrier compensation for VNXX traffic delivered to Sprint, and mirrors this Commission’s conclusion that, because VNXX traffic is not “local traffic,” it shall not be treated as such for compensation purposes under the ICA.  CenturyTel further submits that its proposed § 4.2.2.3 is consistent with this Commission’s treatment of VNXX traffic since it provides the intercarrier compensation terms applicable to such traffic.  

3. Findings and Conclusions

112. We have found in previous arbitration proceedings and we continue to assert that ICAs should not include either VNXX or ISP-bound traffic in the calculations of relative use factors (RUFs).
  The RUF is used to apportion transport costs related to two-way local trunking.  As neither ISP-bound traffic nor VNXX traffic are local traffic, they should not be included in the RUF.  Therefore, we will reject any provision of the ICA concerning VNXX.  Since it is not classified as local service, it should not be included in an ICA.  Sections 2.135, 4.2.2.2, 4.2.2.3, 4.2.2.4, and 4.2.2.5 should be ‘reserved for future use.’  

J. Issue No. 10 (Related Agreement Provisions:  Article VI, § 5.0)

Sprint and CenturyTel’s Statement of the Issue:  Should terms be included that provide for the opportunity of refunds and the ability to pursue dispute resolution if appropriate remedies are not agreed to when performance is not adequate? 
113. This issue has been resolved by the Parties as follows:  

Article III, 9.4 Disputed Amounts.  If any portion of an amount billed by a Party under this Agreement is subject to a good faith dispute between the Parties, including disputes related to Section 1.2 of Article VI, the billed Party shall give written notice to the billing Party of the amounts it disputes (“Disputed Amounts”) and shall include in such notice the specific details and reasons for disputing each item.

Article VI, Section 5.0 Agreement Performance Review

Upon the request of either Party, the Parties, agree to meet once a month during the Term of this Agreement, at mutually agreed upon day and time, to discuss the performance of the Parties under this Agreement.  The requesting Party should provide a proposed agenda in advance of the meeting.  At each such monthly session the Parties may discuss: (i) the administration and maintenance of the interconnections and trunk groups provisioned under this Agreement; (ii) the Parties' provisioning of the services and ancillary functions provided under this Agreement, including the handling of CSRs, LSRs and any other processes related to porting of numbers; (iii) and any areas in which such performance may be improved; (iv) any problems that were encountered during the preceding month or anticipated in the upcoming month; (v) the reason underlying any such problem and the effect, if any, that such problem had, has or may have on the performance of the Parties; and (vi) the specific steps taken or proposed to be taken to remedy such problem.  In addition to the foregoing, the Parties may meet to discuss any matters that relate to the performance of this Agreement, as may be requested from time to time by either of the Parties.  This meeting is in addition to the normal day-to-day business to business discussions, including those with the respective account teams.
K.
Issue No. 11 (Article VII, Section I. B. and I. C.)

Sprint and CenturyTel’s Statement of the Issue:  What are the appropriate rates for transit service?
1. Sprint’s Position

114. Sprint argues that CenturyTel should provide transit service at forward-looking cost-based TELRIC rates.  In support of its position, Sprints states that at least 17 state commissions have concluded that ILECs such as CenturyTel must provide transiting services and that at least eight of these states have concluded that transiting must be priced at a total service long run incremental cost (TSLRIC) or TELRIC.
  Sprint also submits that the Commission has previously determined that transit service should be provided at cost-based rates.
 

2. CenturyTel’s Position

115. CenturyTel states that there is no need for the Commission to address this issue since it does not own or operate a tandem in the State of Colorado and, as a result, cannot offer transit service to Sprint or any other entity.  Therefore, in CenturyTel’s opinion, no rates need to be established in the ICA for this service.  CenturyTel submits that the testimony submitted by Sprint’s witnesses confirm that the Commission need not address this issue.
 CenturyTel submits that even if it were to operate a tandem at some future date, it would have no legal obligation under the Act to provide transiting, much less do so at TELRIC rates.

3. Findings and Conclusions
In regards to this issue, Sprint filed the direct testimony of Mr. Burt.  Mr. Burt in his direct testimony discusses this issue starting on page 52 and concluding on page 53.  On page 52 of his direct testimony Mr. Burt states that Sprint will accept CenturyTel’s modification to Article VII-I.B stating that transiting currently is not available based on Sprint’s understanding that CenturyTel does not have a tandem in Colorado.  Mr. Watkins who is a consultant for 

116. CenturyTel stated in his rebuttal testimony on page 28, that based on his understanding and the fact that CenturyTel has no tandem, there is no issue that needs to be resolved.  Mr. Burt’s acceptance of CenturyTel’s proposed modification to Article VII-I.B resolves this issue.  

117. However, it appears that Sprint is still concerned that service should be priced at TELRIC rates versus what CenturyTel had offered this service in states that it has a tandem and those services have been based on historical costs.  

118. We agree with CenturyTel that since this service is not offered in Colorado, then there is no need to address the pricing structure until such time the service becomes available.  However, we admit that the testimony and information contained in the statements of position is somewhat confusing and contradictory on this issue.  If CenturyTel does provide transit service, either party can file for rehearing on this issue and we will address it in the context of that filing. 

L.
Issue No. 12 (Article VII, Section II)

Sprint’s Statement of the Issue:  What are the appropriate rates for services provided in the Agreement including rates applicable to the processing of orders and number portability?
CenturyTel’s Statement of the Issue:  What are the appropriate rates for services provided in the Agreement including rates applicable to the processing of orders and number portability?
4. Sprint’s Position.

119. Sprint claims that the rates for § 251 related services should be priced consistent with the pricing methodology set forth in § 252(d).  Thus, according to Sprint, such rates must be just and reasonable, cost-based, nondiscriminatory, and may include a reasonable profit.  Sprint does not believe that the rates proposed by CenturyTel comply with the above requirements.  In addition, Sprint does not believe there should be a charge for the porting of telephone numbers between carriers.  

120. Sprint states that the most important input to CenturyTel’s cost in developing its proposed rates is the loaded labor rate.  Based on its witnesses’ experience in developing and reviewing such rates, Sprint contends that CenturyTel’s fully loaded labor rate is not reasonable and is extremely high.  Therefore, Sprint believes that CenturyTel’s “fully loaded labor” rate is not based on a forward-looking cost methodology.  

121. Regarding CenturyTel’s proposed Account Establishment Fee, Sprint believes that this activity and related charge is unnecessary.  Although it concedes that there may be legitimate activities that CenturyTel must perform to set up an account with Sprint, it observes that Sprint must undertake the exact same activities to set up an account for CenturyTel.  It contends that allowing CenturyTel to bill this cost to Sprint, but not allowing Sprint to charge this cost to CenturyTel would be anti-competitive.  Sprint concludes that the Commission should eliminate this rate element.  

122. Sprint also submits that CenturyTel has not provided an adequate cost study for its proposed Customer Record Search (CSR) or Service Order-Simple rate elements.  It contends that CenturyTel has included manual labor hours in its calculation of those rates which should have been eliminated with the introduction of CenturyTel’s “EzLocal®”
 for the CSRs.  If the Commission chooses to establish a rate for a customer record search, Sprint believes it should apply Sprint’s forward-looking labor rate which would reduce the subject charge.

Sprint submits that CenturyTel has provided only limited information regarding the costs to be recovered in its “Service Order Charge–Simple,” but that it is likely CenturyTel 

123. included disconnect costs.  Since the cost of disconnection has already been recovered through that customer’s initial service order charge, Sprint believes it is inappropriate for CenturyTel to recover this cost a second time from Sprint.  Because Sprint contends that it should not be responsible for CenturyTel’s number porting costs, it believes this rate should be established at $0.  Should the Commission choose to establish a standalone rate for non-porting related LSRs, Sprint believes it should apply Sprint’s forward-looking labor rate which would reduce the rate proposed by CenturyTel for this service.
   

124. Sprint submits that CenturyTel’s testimony on the “Service Order Charge– Subsequent” rate element is contradicted by the agreed-to ICA, which states that there will be no Subsequent Service Order charge.  Therefore, it asks the Commission to delete this rate element.  

125. Finally, Sprint argues that FCC rules require that a factual record, including, but not limited to, a cost study, be made part of the record in a proceeding where rates are disputed and that any state proceeding conducted pursuant to this section shall provide notice and an opportunity for comment to affected Parties and shall result in the creation of a written factual record that is sufficient for purposes of review.
  It submits that the Commission must follow federal and state law in determining whether CenturyTel’s proposed rates comport with TELRIC methodology.  It believes that CenturyTel’s proposed rates should be rejected and that the rates it proposed should be adopted.  

5. CenturyTel’s Position.

126. CenturyTel submits that there are two aspects of this issue that must be resolved by the Commission; namely, a determination of whether the Non-Recurring Charge (NRC) rates proposed by it for CLEC Account Establishment, Customer Record Search, and Service Order charge (Simple, Complex, and Subsequent) should be assessed; and, if so, what NRC rates should be included in the ICA.
127. As to the first aspect of this issue, CenturyTel disputes Sprint’s claim that NRCs for porting requirements are improper.  It contends that the FCC has confirmed that these costs should not be included within the tariffed end user charges associated with Local Number Portability (LNP) and, if so included, that they would be rejected.  Since these costs are, in CenturyTel’s opinion, non-recoverable from another source, it states that Sprint’s position is contrary to the principle of “cost causation” (that the entity requiring the costs to be incurred should pay for those costs).  Moreover, it believes that the alternative rates proposed by Sprint, the FCC default Primary Interexchange Carrier (PIC) charges, have been shown to relate to functions that are different than those incurred for porting.  
128. CenturyTel points out that any time an entity is involved in completion of a service order, the entity processing that service order incurs costs.  It observes that while this principle seems unobjectionable to Sprint in general, Sprint apparently objects to it in the context of porting requests.  CenturyTel contends, however, that porting requests are not immune from an intercarrier charge to recover the costs associated with processing the order.  Absent that approach, its general customer base would need to bear those costs.  

With respect to LNP service orders, CenturyTel contends that the record reflects that the costs associated with the NRC are not part of the current overall cost recovery by CenturyTel.  The basis for CenturyTel’s claim is these costs that are associated with activities that 

129. are not and will not be incurred absent a request from a competitor, hence the cost causer (Sprint) should bear the cost.  CenturyTel submits that since such activities are for the benefit of the requesting party, there is no rational basis to suggest that the party receiving those benefits should not bear the associated costs.  Absent this approach, CenturyTel’s general customer base would need to bear those costs.  

130. CenturyTel represents that the FCC has enacted regulations that require certain specific LNP costs to be included in end user surcharges.  Those surcharges must comply with the standard of “carrier-specific costs directly related to providing long-term number portability” included in § 52.33(a) of the FCC’s rules.  (47 C.F.R. § 52.33(a))  However, if CenturyTel had attempted to include its NRC service order charges in its LNP end user surcharge (as Sprint’s position effectively suggests), the FCC would have rejected those costs, as it is has done in an analogous context of addressing a LNP cost recovery request by BellSouth Corporation:  

With respect to the transaction charges that BellSouth intends to assess on Verizon Wireless, see Verizon Wireless Comments at 1-2, 5-6, BellSouth has stated that, to the extent it imposes such charges, they are standard fees assessed for various services provided to carriers, which are unrelated to the provision of number portability, and therefore are not recoverable through an end-user (or other portability) charge.  See BellSouth Reply at 6-9.  Because this Order only concerns end-user charges, this is not the appropriate proceeding to evaluate charges assessed against other carriers.  As BellSouth observes, fees for non-LNP related services do not satisfy the Commission’s cost recovery standards for portability-related charges.  See id. at 7.  Were BellSouth to seek recovery of such costs through its intermodal tariff filing, they would be rejected.  However, because BellSouth is not seeking to recover these costs from its own end-users, there is no danger of double recovery.  (In the Matter of Telephone Number Portability, BellSouth Corporation Petition for Declaratory Ruling and/or Waiver, Order, CC Docket 95-116, FCC 94-01, released April 13, 2004 at n.49 (emphasis added))  

131. Thus, the costs identified in this proceeding by CenturyTel could not be recovered through a federal end user surcharge, and Sprint should not be subsidized by CenturyTel’s general rate payers with respect to these costs.

132. Because these NRC service order charges relate to the process involved prior to the port and arise in the context of one Party’s request for a port, Sprint’s general reliance on the FCC’s LNP cost recovery policies is in error.  Accordingly, CenturyTel respectfully submits that, contrary to Sprint’s contention, there is no basis to suggest that the FCC’s LNP cost recovery policies bar the recovery that CenturyTel is seeking through its NRCs when incurred for LNP orders.  

133. While CenturyTel acknowledges that applicable FCC regulations require certain LNP costs to be included in end user surcharges, it submits that such surcharges must comply with the standard of “carrier-specific costs directly related to providing long-term number portability” included in 47 C.F.R. § 52.33(a).  CenturyTel believes that an attempt to include its NRC service order charges in its LNP end user surcharge as proposed by Sprint would probably be rejected by the FCC.
  Therefore, CenturyTel submits that the costs it identifies in this proceeding could not be recovered through a federal end user surcharge and, as a result, Sprint should not be subsidized by CenturyTel’s general rate payers with respect to these costs.  

134. CenturyTel believes that since NRC service order charges relate to the process involved prior to the port and arise in the context of one party’s request for a port, Sprint’s general reliance on the FCC’s LNP cost recovery policies is misplaced.  Accordingly, CenturyTel submits that, contrary to Sprint’s contention, there is no basis to suggest that the FCC’s LNP cost recovery policies bar the recovery that CenturyTel is seeking through its NRCs when incurred for LNP orders.  

135. CenturyTel disagrees that number porting is similar to disconnection and that the costs related thereto have already been recovered.  Unlike simple disconnection, CenturyTel believes that number portability involves additional and more complicated processes and requires interaction with the entity requesting that the number be ported to it.  CenturyTel also disputes Sprint’s contention that the FCC’s PIC change default pricing levels should apply.  In this regard, it submits that Sprint is unable to support its contention that the processes and costs associated with a PIC change are the same as those for porting a number.  

136. CenturyTel also disagrees with Sprint’s suggestion that the Account Establishment Fee should be waived because both Parties will be establishing an account for the other.  In support of its position, it contends that costs will be incurred in performing this function and that such costs should be recoverable. 

137. CenturyTel also disagrees with Sprint’s suggestion that CenturyTel should be directed to charge the lowest service order charge rates that may be found in CenturyTel’s other ICAs should be rejected.  CenturyTel believes that the rates contained in other agreements with other carriers are not relevant to the rates to be established in this proceeding.  CenturyTel contends that Sprint could have addressed this issue in a manner consistent with the requirements of § 252(i), but failed to do so.  CenturyTel submits that Sprint’s argument is contrary to the FCC’s holding that ICA terms may not be adopted on a piecemeal basis.
  

138. CenturyTel contends that the evidence contained in the record supports the adoption of the four classes of NRC rates it proposes.  It submits that the NRCs at issue are associated with “event-specific” activities, the costs of which are incurred on a “one-time” basis.  In addition, it submits that the proposed NRC rates are based on a forward-looking cost-based methodology associated with the system costs involved, the fully loaded labor rates of the individuals involved, and the forward-looking order volumes (i.e., demand) for such activities.  It disputes Sprint’s contention that it has failed to justify its costs and methodology in connection with the proposed NRC rates.  It also disputes Sprint’s suggestion that CenturyTel’s “ezLocal” ® system eliminates the need for the time associated with Customer Service Representatives handling orders.  In this regard, CenturyTel points out that it is its CLEC customer that uses the ezLocal ® system for the input of its LSR.  Therefore, the CenturyTel Customer Service Representatives and their time are still required to process such orders.   

139. In sum, CenturyTel contends that the NCR rates it proposes employ a forward-looking cost-based methodology to reflect the underlying costs representative of those necessary to be incurred to provide the requested services and functions for the foreseeable future.  CenturyTel believes that this costing methodology satisfies any reasonable view of and requirement associated with the development of cost-based rates in this proceeding.  It asks the Commission to approve proposed NRC rates since, in its opinion, it is allowed to recover its reasonable costs.  

6. Findings and Conclusions
140. As stated by Sprint, rates for § 251-related services should be priced consistent with the pricing methodology set forth in § 252(d).
  The rates must be just and reasonable, cost-based, nondiscriminatory, and may include a reasonable profit.
  

141. We find that the use of a forward-looking cost standard is important because the purpose of the Act is to promote competition.  The purpose of the FCC’s forward-looking cost standard is to assure that ILECs do not have a competitive advantage over CLECs.
  Applying the concept to service order charges, it is important not to allow an ILEC to impose greater costs on the CLEC than the ILEC experiences itself.  If the ILEC is allowed to charge unreasonable service order charges that exceed the forward-looking cost, the CLEC will be at a competitive disadvantage as compared to the ILEC.
  

142. We find the testimony of Sprint’s witness, Mr. Farrar, to be persuasive concerning CenturyTel’s calculation of Department and Indirect Overhead expense.  Mr. Farrar testifies that CenturyTel’s calculation for this expense is based on a fully distributed cost calculation, and not a forward-looking cost calculation.  In addition, included in the list of allocated expenses on pp. 21-22 of Schedule TMH-3 are items that should not be included in a forward-looking cost study such as:  Sales Commissions, Travel Expenses, Vehicle Operating Expenses, Advertising, Meals and Entertainment, Car Allowance Expense, and Corporate Airplane Expense.
  Our review of the record confirms Mr. Farrar’s testimony.  
143. Therefore, we agree with the position advocated by Sprint on this issue.  Based on our findings, we will allow CenturyTel to charge the rates it proposes in its interconnection on an interim basis with the condition that CenturyTel will file an updated TELRIC compliant cost study within 30 days of the effective date of this order.  This TELRIC cost study must address the issues raised by Mr. Farrar in his testimony.
  Sprint will then be given an opportunity to respond to this cost study.  Based on the content of the CenturyTel cost study and the Sprint response, the Commission may set the matter for hearing.  The Commission also reserves its right to determine whether refunds will be made if the ordered permanent rates are lower or higher than the interim rates.   

M.
Issue No. 13 (Article III, Section 2.7)

Sprint’s Statement of the Issue:  If CenturyTel sells, assigns, or otherwise transfers its territory or certain exchanges should CenturyTel be permitted to terminate the Agreement in those areas?
CenturyTel’s Statement of the Issue:  If CenturyTel sells, assigns, or otherwise transfers its territory, or a portion of its territory, should CenturyTel be required to assign the Agreement to the purchasing entity or permitted to terminate the Agreement in those areas?
7. Sprint’s Position

144. Sprint argues that a clause not permitting CenturyTel to terminate the ICA in the event of a sale and requiring it to assign the agreement instead would ensure the continuation of service to existing end user customers.  If the ICA is terminated following a sale, according to Sprint, there is no guarantee that a new agreement will be put in place by the transferee or that the new terms will be similar enough to allow continuation of service.  Sprint states that it may be placed at a severe disadvantage if it attempts to put into place an agreement quickly since it would already be offering service.  Sprint also argued before other state commissions that the language providing the ICA is binding on its successors and its assignment does not protect its interests if CenturyTel chooses to terminate the ICA in event of sale, because then there would be no ICA to assign.  

145. Sprint disagrees with CenturyTel’s argument that it would be protected by virtue of its ability under 47 C.F.R. 51.715(a)(1) to request an interim arrangement.  Sprint argues that this regulation does not refer to an interim arrangement for a CLEC without an interconnection agreement, but rather without an interconnection arrangement.  It contends, therefore, that unless CenturyTel intends to disconnect the then existing interconnection arrangement, Sprint will not be able to request an interim arrangement under 47 C.F.R. 51.715.

146. In sum, Sprint argues that there is no guarantee that the service affecting issues it raises would not occur if CenturyTel is permitted to terminate the ICA in the event of a transfer of its territory or certain exchanges.  It contends that its proposed language for Article III, § 2.7 will ensure that there are no disruptions in end user service under those circumstances.  

8. CenturyTel’s Position

147. CenturyTel argues that any future purchaser of all or a portion of CenturyTel’s operating territory should not be required to assume the ICA and that, in the event of a future sale, CenturyTel should be allowed to terminate the ICA with respect to affected territories.  

148. CenturyTel objects to any provision that would not permit it to terminate the ICA in the event of a transfer for the following reasons: (1) it would interfere with its rights to enter into a market-based sale by requiring a transferee to assume certain obligations; (2) it would require a transferee to assume certain obligations which it may not be capable of implementing; (3) it would materially devalue CenturyTel assets by encumbering a future sale; (4) it may create a potential conflict with other ICAs because a transferee might already have an existing ICA with Sprint, which would allow it to pick and choose; (5) Sprint can still protect its interests since the ICA is binding on the Parties’ successors and assigns; (6) this provision is unnecessary since the Commission may require any acquirer to provide service continuity under an interim arrangement.  CenturyTel finally claims that Sprint will still be able to negotiate an ICA with an acquiring entity and that it entered into ICAs that did not contain this provision in the past.  

9. Findings and Conclusions

149. We find that CenturyTel will not be permitted to terminate the agreement with respect to any exchanges that are sold or otherwise transferred to a successor company.  We agree that Sprint’s proposed language would protect the continuation of service to existing end user customers.  If the agreement is terminated without a replacement agreement, as CenturyTel’s language suggests, there is no assurance that a new agreement would be put in place by the purchasing entity or at similar terms that allows for the continuation of service.  With all the other activities necessary to complete such a transaction, the acquiring company may not have the resources to dedicate to negotiating ICAs to coincide with the closing, even if they are willing to do so.  
We find that Sprint’s pre-filed testimony explains the risks of allowing CenturyTel to simply terminate the agreement if it sells or otherwise transfers a particular operating area or a portion thereof. Sprint asserts that it could be left without an ICA or would be placed at a severe 

150. disadvantage in attempting to put into place an ICA quickly as it would already be offering service.
  Further, end-users could be threatened if Sprint is unable to agree to terms with the successor carrier.
  

151. Contrary to CenturyTel’s position, Sprint would be protected because it could request an interim arrangement, the applicable provision does not refer to an interim arrangement for a CLEC without an interconnection agreement, but rather without an interconnection arrangement.  Rule 47 C.F.R. 51.715(a)(1) states that “[t]his requirement shall not apply when the requesting carrier has an existing interconnection arrangement that provides for the transport and termination of telecommunications traffic.”  Unless CenturyTel intends to disconnect the then existing interconnection arrangement, the ability to request an interim arrangement under 47 C.F.R. 51.715 would not be available to Sprint.  

152. We note that other state commissions have all adopted Sprint’s position on this issue as: (1) they were not persuaded that Sprint’s language would negatively affect CenturyTel’s sale price; (2) on the contrary, it is common for a purchasing entity to take on the responsibilities of providing service under existing contracts; and (3) the 90-day notice period would not be sufficient to negotiate an agreement with a new carrier that has no duty to negotiate faster than the federal law requires.  We agree with the above policy concerns and likewise adopt Sprint’s proposed language on this issue.  

N.
Issue No. 14 (Article IV, Sections 3.3.1.4 and 4.5.2.2; Article VII, Section I. D)

Sprint and CenturyTel’s Statement of the Issue:  Do terms need to be included when Sprint utilizes indirect interconnection, and CenturyTel is not provided detailed records, nor is CenturyTel able to identify and bill calls based upon their proper jurisdiction?
10. Sprint’s Position

153. Sprint argues that CenturyTel should bill using SS7 records and otherwise do what is under its control to ensure that it can identify and bill traffic terminated to it through a third party before shifting that burden to another carrier.  Therefore, it objects to CenturyTel’s proposed language that would require Sprint to provide percentage local usage (PLU) factors to CenturyTel for the exchange of traffic delivered over an indirect interconnection where a third party provides transit service.  

154. In support of its position, Sprint points out that the ICA already obligates Sprint to provide all SS7 signaling information and other billing information, if available, that conforms to the industry standard billing formats.  It contends that this is adequate information for CenturyTel to bill for any terminating traffic it receives over an indirect interconnection.  Sprint submits that it is administratively burdensome and costly for it to develop PLU factors to send to CenturyTel.  

155. Sprint argues that, in § 4.5.2.1 of the ICA, the Parties have agreed to utilize records from the transit provider for billing purposes and, as a result, CenturyTel has recognized that it should either utilize its own records for billing purposes or get the necessary records from the transit provider.  It submits that CenturyTel’s proposed language for § 4.5.2.2 attempts to undo what was already agreed to in § 4.5.2.1.  

156. Sprint claims that CenturyTel is attempting to justify its shift of the burden for billing records to Sprint by contesting or attempting to limit its duty to interconnect indirectly.  However, as with Issue No. 6, Sprint  contends that CenturyTel is required to interconnect with it, both directly and indirectly, under § 251(a) of the Act.  Sprint, therefore, believes that CenturyTel should not be permitted to refuse to indirectly interconnect based on billing concerns, nor should it be permitted to require Sprint to provide a PLU.  

11. CenturyTel’s Position

157. It is CenturyTel’s position on this issue that the terms and conditions regarding the obligation of Sprint to provide an auditable PLU factor is appropriate in those instances where Sprint uses indirect interconnection and CenturyTel is either not provided detailed billing records or is unable to identify and bill calls based upon the proper jurisdiction.  

158. As represented by CenturyTel, this issue revolves around the responsibility of Sprint to provide appropriate billing factors when CenturyTel cannot properly identify terminating traffic delivered to it by Sprint through a third-party tandem arrangement over facilities that mix different jurisdictional traffic types (e.g., traffic subject to access charges and local traffic).  In such instances, CenturyTel’s proposed language would require Sprint to provide an auditable PLU factor.  

159. As advocated by CenturyTel it is contrary to common sense to allow a Party such as Sprint to shirk its responsibility to provide proper billing factors for the traffic it delivers over the PSTN where the terminating carrier cannot identify and/or properly measure such traffic.  But, that is what Sprint’s position on Issue No. 14, in effect, states.  Such position also flies in the face of Sprint’s purported reliance on “Calling Party Number Pays” (Burt Rebuttal Testimony, at p. 19) since no payment could be assessed.  Further, Sprint’s request that the Commission ameliorate Sprint’s deficiency by requiring CenturyTel to incur the cost of installing a new or expanded SS7-based billing system (Burt Direct Testimony, at p. 61-62) is, at best, irrational, let alone arising solely by virtue of Sprint’s decision as to how to deliver traffic to CenturyTel.  Thus, it is entirely consistent with rational public policy, existing industry conduct, and common sense for the Commission to reject Sprint’s effort to avoid its compensation responsibility (in this case “access”) that would be identified through the application of the PLU.  

160.   As stated above, CenturyTel contends that Sprint’s position in connection with this issue should be rejected for several reasons.  First, it believes that adoption of Sprint’s proposal would improperly shift its responsibility for the PLU by implying that CenturyTel should purchase some form of SS7-based measurement and billing system for it to bill Sprint.  CenturyTel points out that its existing system cannot implement SS7-based billing for multi-jurisdictional trunks.  Even if it possessed that ability, requiring CenturyTel to purchase and implement an SS7-based billing system to accommodate Sprint’s requested form of interconnection would be tantamount to providing a superior form of interconnection.  Likewise, CenturyTel points out that the need for the PLU factor arises from Sprint’s unilateral decision to utilize a tandem transit service and from the need to bill for access traffic, not local traffic, that Sprint may commingle with its local traffic routed via the transit carrier tandem.  

161. Second, CenturyTel submits that Sprint’s position is tantamount to requesting the Commission to permit it to implement a traffic delivery arrangement that encourages the delivery of traffic that cannot be billed because proper billing information (e.g., calling party and called party numbers) has not been provided.  CenturyTel argues that such a result runs contrary to the FCC directive that “wholesale” carriers (like Sprint) are explicitly required to be responsible for proper intercarrier compensation.
  

162. Third, CenturyTel argues that Sprint’s reliance on statements made by the FCC in its First Report and Order is misplaced.  For example, it contends that Sprint’s references to statements at paragraph 1045 of the First Report and Order, relating to the measurement of local traffic, fails to recognize that the measurement concern relates to measurement for access charge purposes.  In any event, CenturyTel contends that the real time measurement of local traffic is not required, only the development of an auditable PLU factor.  Similarly, it argues that Sprint’s reliance on paragraph 201 of the First Report and Order is inapposite to the substance of Issue No. 14.  In this regard, Sprint submits that § 251(c)(3) UNEs are not an issue in this proceeding, and, as explained above with respect to Issue No. 3, § 251(c)(2) includes requirements in addition to technical feasibility.  The other requirements of “no more than equal” and a POI within the ILEC network are not rendered inapplicable by the technical feasibility provision.  Likewise, CenturyTel argues that paragraph 201 of the First Report and Order from which Sprint quotes was written at a time when the FCC rules would have required superior interconnection arrangements under which Sprint would have to pay the extraordinary costs.  CenturyTel points out, however, that those rules were subsequently reversed by the courts.  
163. Finally, CenturyTel argues that Sprint’s proposal that it should not be required to provide a PLU is contrary to industry standards.  It submits that the PLU factors are akin to the PIU factors and that under applicable terms and conditions of CenturyTel’s access tariff a carrier using CenturyTel’s network is required to provide these factors.
  Moreover, CenturyTel argues that Sprint has experience in doing the study necessary to develop a PIU based on its extensive long distance operations.  Therefore, it submits that the creation of the PIU by Sprint cannot be administratively burdensome or complex, particularly since Sprint already captures the data necessary for the PLU’s creation.  In this regard, Sprint states that it provides Calling Party Number in its SS7 signaling.  Accordingly, it should be capable of capturing the data necessary to develop the PLU factor.  

164. CenturyTel argues that adoption of Sprint’s position in connection with this issue would allow it to shirk its responsibility to provide CenturyTel with proper billing factors for the traffic it delivers over the PSTN where the terminating carrier cannot identify and/or properly measure such traffic.  It believes that Sprint’s position flies in the face of its purported reliance on “Calling Party Number Pays” since no payment could be assessed.  Further, it believes that Sprint’s request that the Commission ameliorate its deficiency by requiring CenturyTel to incur the cost of installing a new or expanded SS7-based billing system is irrational and arises solely by virtue of Sprint’s decision of how to deliver traffic to CenturyTel.  CenturyTel submits that it is consistent with rational public policy, existing industry conduct, and common sense for the Commission to reject Sprint’s effort to avoid its access compensation responsibility that would be identified through the application of the PLU.  

165. As stated by CenturyTel that in order to avoid any doubt, while Issue No. 14 and the application of Article IV, §§ 3.3.1.4 and 4.5.2.2 are limited in application to indirect interconnection arrangements between the Parties, an improper resolution of Issue No. 14 would fundamentally disrupt intercarrier compensation between the Parties where proper billing information is not available to the terminating carrier.  The ICA provisions at issue regarding Issue No. 14 are, therefore, directly related to Issue No. 6, the outcome of which will determine the extent that indirect interconnection will be permitted to be used.  Although CenturyTel’s “DS1 threshold” level of traffic is the only proper method of resolving Issue No. 6, in the unlikely event that Sprint were to succeed in its efforts to convince the Commission otherwise and thereby allow Sprint to utilize indirect interconnection arrangements indefinitely, the magnitude and impact of the need for the proper resolution of Issue No. 14 becomes that much greater.  Thus, CenturyTel seeks to ensure that there is no question with respect to the scope of Issue No. 14.  

166. As CenturyTel has indicated, if the tandem owner does not provide CenturyTel with adequate call detail records, the PLU factor is the only mechanism available to segregate traffic delivered over mixed used (i.e., toll and local) trunks.  (Watkins Direct Testimony, at pp. 60-61; Watkins Rebuttal Testimony, at pp. 23-24)
  Even for the smaller volumes of traffic under the CenturyTel proposal for Issue No. 6, accurate and complete records are needed from the transiting tandem provider, and §§ 3.3.1.4 and 4.5.2.2 address when this need is not met.  (Watkins Direct Testimony, at pp. 60-61; Watkins Rebuttal Testimony, at p. 23)  Including the provisions at issue will help avoid future disputes by requiring auditable factors of call types where the underlying call detail is not being provided by the tandem provider, as well as provide sufficient information to measure jointly provided exchange access traffic between the Parties (§ 3.3.1.4) or intrastate toll (§ 4.5.2.2) for which toll access charges would apply.  

167. The Michigan Panel Decision (Panel) that adopted CenturyTel’s position on this Issue No. 14 is consistent with this principle.
  The Michigan Commission agreed with the Panel’s reasoning and adopted the Panel’s recommendation that CenturyTel’s language regarding Issue No. 14 be included in the ICA.
  (In the Michigan case, this Issue was Issue 16.)  

168. Accordingly, for all of these reasons, CenturyTel asserts that Sprint’s position on Issue No. 14 should be rejected in its entirety by the Commission.  

12. Findings and Conclusions

169. This issue relates to Sprint’s responsibility to provide appropriate billing factors when CenturyTel cannot properly identify terminating traffic delivered to it by Sprint through a third-party tandem arrangement over facilities that mix different jurisdictional traffic types (e.g., traffic subject to access charges and local traffic).  In such cases, CenturyTel’s proposed language would require Sprint to provide an auditable PLU factor.  

170. We find that while Issue No. 14 and the application of Article IV, §§ 3.3.1.4 and 4.5.2.2 are limited in application to indirect interconnection arrangements between the Parties, an improper resolution of Issue No. 14 would disrupt intercarrier compensation between the Parties where proper billing information is not available to the terminating carrier.    The ICA provisions at issue regarding Issue No. 14 are, therefore, directly related to our decision on Issue No. 6.  

As CenturyTel has indicated, if the tandem owner does not provide CenturyTel with adequate call detail records, the PLU factor is the only mechanism available to segregate traffic delivered over mixed used (i.e., toll and local) trunks.
  Even for the smaller volumes of 

171. traffic, under the CenturyTel proposal for Issue No. 6, accurate and complete records are needed from the transiting tandem provider, and §§ 3.3.1.4 and 4.5.2.2 address when this need is not met.
  Including the language proposed by CenturyTel will help avoid future disputes by requiring auditable factors of call types if the underlying call detail is not being provided by the tandem provider, as well as provide sufficient information to measure jointly provided exchange access traffic between the Parties (§ 3.3.1.4) or intrastate toll (§ 4.5.2.2) for which toll access charges would apply.     
III. ORDER

A. The Commission Orders That:

1. The disputed issues in the Petition for Arbitration filed by Sprint Communications Company, L.P., on April 10, 2008, are resolved as set forth in the above discussion. 

2. Within 30 days of the final Commission order, Sprint Communications Company, L.P., and CenturyTel of Eagle, Inc., shall submit a complete proposed ICA for approval or rejection by the Commission, pursuant to 47 U.S.C.A § 252(e). 

3. Within 30 days of the final Commission order, CenturyTel of Eagle, Inc. shall submit a Total Element Long-Run Incremental Cost study consistent with our decision on Issue No. 12.

4. The 20-day period provided for in § 40‑6‑114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the Mailed Date of this Decision. 

5. This Order is effective on its Mailed Date. 

B. ADOPTED IN Commissioners’ DELIBERATIONS MEETING SEPTEMBER 22, 2008.
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� A copy of the ICA is attached to the Petition as Exhibit B.


� But for the parties’ stipulation, the nine-month decision deadline would have expired on August 1, 2008.  


� The Issues Matrix details 14 issues.  Issue Nos. 8 and 10 have been subsequently resolved by the parties.


� On August 8, 2008, the parties filed affidavits from each of their witnesses attesting to the accuracy of their pre-filed testimony.


� The section numbers in the parentheses following each issue relate to specific portions of the ICA wherein the parties propose different contractual language.  The language proposed by each party is set forth in the Issues Matrix.


� The statements of each party relating to the issues to be resolved are taken from the Issues Matrix.


� Copies of these decisions are attached to CenturyTel’s Statement of Position.


� This decision is an unpublished opinion by the United States District Court for the Northern District of New York. However, we find its reasoning to be persuasive.


� See 47 U.S.C.A. § 152.  


� Burt Revised Direct Testimony at 11.


� Copies of these decisions are attached to CenturyTel’s Statement of Position.


� In the Matter of the Petition of Worldcom, Inc., Cox Virginia Telecom, Inc., and AT&T Communications of Virginia, Inc., Pursuant to Section 252(e)(5) of the Communications Act for Preemption of the Jurisdiction of the Virginia Corporation Commission Regarding Interconnection disputes with Verizon Virginia, Inc., Memorandum Opinion and Order CC Docket No. 00-218, CC Docket No. 00-249, CC Docket No. 00-251, DA 02-1731, Released July 17, 2002, ¶52, and Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, Further Notice of Proposed Rulemaking, ¶87, released March 3, 2005.


� In the Matter of Level 3 Communications, LLC’s Petition for Arbitration Pursuant to Section 252(b) of the Communications Act of 1934, as Amended by the Telecommunications Act of 1996, and the Applicable State Laws for Rates, Terms and Conditions of Interconnection with Qwest Corporation, Decision No. C07-0184, at ¶ 21 (mailed March 6, 2007); In Re Petition of Qwest Corporation for Arbitration of an Interconnection Agreement with Union Telephone Company d/b/a Union Cellular Under Section 252 of the Federal Telecommunications Act of 1996, Decision No. C07-0833, at ¶88 (mailed October 1, 2007); In Re Arbitration of Sprint Communications Company LP vs. Ace Communications Group, et. al., Iowa Utilities Board Docket Nos. ARB-05-2, ARB-05-5, ARB-05-6, Arbitration Order, March 24, 2006; In the Matter of Sprint Communications Company LP’s Petition for Arbitration with Ligonier Telephone Company, Inc., Cause No. 43052-INT-01, Order approved September 6, 2006.


� In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98, FCC 06-325, August 8, 1996, ¶199. 


� Regional Bell Operating Companies was a term coined at the time of the 1984 divestiture of AT&T from its Bell Operating Companies. The Bell Operating Companies were formed by regions such as U S WEST Inc., hence the term Regional Bell Operating Company.


	� In the Matter of Petitions for LATA Association Changes by Independent Telephone Companies, 12 F.C.C.R. 11769.


� Iowa Utils. Bd. v. Federal Communications Commission, 219 F.3d 744 (8th Cir. 2000); Report and Order on Remand and Further Notice of Proposed Rulemaking, CC Docket Nos. 01-338, 96-98, and 98-147, released August 21, 2003. 


� See Exhibit SEW-2 attached to Mr. Watkins' Direct Testimony.


� See Sprint Statement of Position at fn 55.


� Id. at fn 57.


� First Report and Order, In the matter of Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, 11 FCC Rcd 15499, ¶199 (1996).


� Iowa Utils. Bd. v. Federal Communications Commission, 120 F.3d 753, 813 (8th Cir. 1997) (IUB I).


� Iowa Utils. Bd. v. Federal Communications Commission, 219 F.3d at 758 (IUB II).


� Watkins Direct Testimony, pp. 6, 47; Watkins Rebuttal Testimony, pp. 7-8.


� See 47 C.F.R. § 51.709(b); 47 C.F.R. §51.703(b).


� In the Matter of Petition of Qwest Corporation for Arbitration of an Interconnection Agreement with AT&T Communications of the Mountain States, Inc. and TCG-Colorado Pursuant to 47 U.S.C. § 252(b), Decision No. C03-1189, at ¶66 (October 17, 2003); In re Arbitration of Sprint Communications Company LP v. Iowa Telecommunications Services, Inc, Docket No. ARB-07-2, Order Granting Motions for Clarification issued April 22, 2008; (In The Matter Of Sprint Communications Company L.P.’S Petition For Arbitration Pursuant To Section 22(B) Of The Communications Act Of 1934, As Amended By The Telecommunications Act Of 1996, And The Applicable State Laws For Rates, Terms And Conditions Of Interconnection With Ligonier Telephone Company, Inc., State of Indiana, Indiana Utility Regulatory Commission, Cause No. 43052-INT-01 (consolidated with 43053-INT-01 and 43055-INT-01), Approved September 6, 2006; Arbitration of US LEC of Maryland Inc. vs. Verizon Maryland Inc., Md. P.S.C., 2005 Md. PSC LEXIS 6, Order No. 79813; Case No. 8922 (2005); and SBC Missouri's Petition for Compulsory Arbitration, 2005 Mo. PSC LEXIS 963, Case No. TO-2005-0336 (2005). 


� See Exhibit SEW-3, §14.2; Exhibit SEW-4, § 14.1 attached to Mr. Watkins’ Direct Testimony.  


� Burt Revised Direct at 29; see Verizon Arbitration Order at ¶ 67 (“all LECs are obligated to bear the cost of delivering traffic originating on their networks to interconnecting LECs’ networks for termination”).


� Burt Revised Direct at 29-30.


� In the Matter of Petition of Qwest Corporation for Arbitration of an Interconnection Agreement with AT&T Communications of the Mountain States, Inc. and TCG-Colorado Pursuant to 47 U.S.C. § 252(b), Decision No. C03-1189, ¶ 66 (Oct. 17, 2003)


� Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98, First Report and Order, 11 FCC Rcd 15499 at ¶743 (1996).


� Watkins Direct Testimony at 39.  


� In the Matter of Unbundled Access to Network Elements, WC Docket No. 04-313, Order on Remand, 20 FCC Rcd 2533 at ¶140 (2005) (TRRO) 


� Id.


� See Southwestern Bell Telephone, LP v. Missouri Public Service Commission, 461 F. Supp. 2d 1055, 1072 (E.D. Mo. 2006); Pac. Bell Tel. Co. v. Cal. Pub. Utils. Comm’n, 2008 U.S. Dist. LEXIS 12924 (N.D. CA 2008); Ill. Bell Tel. Co. v. Box, 2008 U.S. App. LEXIS 11077 (7th Cir. 2008).  


� In the Matter of the Petition of AT&T Communications of Maryland, Inc. for Arbitration Pursuant to 47 U.S.C. § 252(b) Concerning Interconnection Rates, Terms and Conditions, Public Service Commission of Maryland Order No. 79250, July 7, 2007, pp. 22-23; Michigan Bell Telephone Company d/b/a SBC Michigan’s Petition for Arbitration of Interconnection Rates, Terms and Conditions and Related Arrangements with McIver Access Transmission Service, LLC Pursuant to Section 252(b) of the Telecommunications Act of 1996, Michigan Public Service Commission, Opinion and Order, Case No. U-13758, August 18, 2003, pp. 40, 44; Petition of Verizon New England, Inc., d/b/a Verizon Vermont, for Arbitration of an Amendment to Interconnection Agreements with Competitive Local Exchange Carriers and Commercial Mobile Radio Service Providers in Vermont, Pursuant to Section 252 of the Communications Act, as amended, and the Triennial Review Order, Vermont Public Service Board, February 27, 2006, p. 178.


� See Qwest v. Union Telephone, Decision No. C07-0833 (Docket No. 04B-491T), ¶ 167. 


� The TRRO was addressing “entrance facilities” which are the same as direct interconnection facilities – “dedicated transmission facilities that connect ILEC and CLEC locations.”  United States Telecom Ass’n v. FCC, 359 F.3d 544, 589 (D.C. Cir. 2004); see also Watkins Direct Testimony, p. 39.


� CenturyTel notes that Unbundled Network Elements (UNEs) are required to be priced at TELRIC.  The fact that the Parties agree that UNEs are not addressed in the ICA (Burt Rebuttal Testimony, 41-42) is irrelevant to the analysis required in Issue 5.  Entrance facilities and the pricing treatment of them is the issue and, as to the pricing of entrance facilities, the TRRO states that TELRIC does not apply. Thus, CenturyTel respectfully submits that reliance on the reasoning provided in Michigan Bell is most appropriate, as well as the reasoning provided herein, for the resolution of Issue 5.  


� Inexplicably, and contrary to the Michigan Arbitration Panel conclusion, the MPSC has refused to follow Michigan Bell.  Compare Michigan Panel Decision, 16-17; Michigan Commission Decision, 10-11.  In the Arkansas Order, the Presiding Officer relied upon Illinois Bell and required the entrance facilities to be priced at TELRIC rates.   Arkansas Order, 6-7.  However, that decision (as well as that of the Arbitrator in Oregon (Oregon Arbitrator Decision, 12-13)) does not resolve the inconsistency with the TRRO conclusion regarding non-impairment pricing, on the one hand, and impairment pricing (i.e., TELRIC) on the other. 


� Mr. Burt states that the Commission “has stated that CLEC’s should pay TELRIC prices for interconnection” and references the Commission’s decision in Union Telephone.  (Burt Rebuttal Testimony, 44)  While the Commission made the following statement in that decision “TELRIC applies to elements (including interconnection) used to provide local telecommunications services” (Union Telephone, 54 (¶ 167)), that statement does not address the contradiction arising from the resolution of Issue 5 that Sprint’s position raises.


� Burt Direct Testimony, pp. 35-36; Burt Rebuttal Testimony, pp. 39, 44.


� See WWC License, L.L.C. v. Pub. Serv. Comm'n, 459 F.3d 880 (8th Cir. 2006); Atlas Tel. Co. v. Okla. Corp. Comm'n, 400 F.3d 1256, 1268 (10th Cir. 2005).


� See Arbitration Decision, Illinois Commerce Commission Docket No. 05-0402, p. 28 (November 8, 2005).


� See 47 U.S.C. § 251(b)(5); see also 47 C.F.R. 51.711.


� See In the Matter of the Petition of WorldCom, Inc. Pursuant to Section 252(e)(5) of the Communications Act for Preemption of the Jurisdiction of the Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon Virginia Inc., and for Expedited Arbitration, et. al., FCC, CC Docket No. 00-218, et al., Released July 17, 2002, ¶ 119.





� See TWC Order at ¶ 17.


� Burt Direct Testimony, p. 45.


� CenturyTel notes that a 50 percent originating local factor (Burt Direct Testimony, p. 6) is correct.


� “Virtual NXX (VNXX) is the assignment of a telephone number to customers who are not physically located in the exchange to which the NXX is assigned.” Virtual NXX arrangements permit end users in one local calling area to make “local” calls (without incurring toll charges) to end users located in another local calling area either within the same LATA or in another LATA. Virtual NXX is typically used for delivery of one-way inbound traffic of which is most commonly dial-up ISP-bound traffic. 


� A foreign exchange is a switching system (exchange) that connects to telephone systems outside the local system.


� See Decision No. C07-0184 (Qwest-Level 3 Order I); Decision No. C07-0318 (Qwest-Level 3 Order II); and Decision No. C03-1189 (Qwest-AT&T Order). 


� The calling party, or the calling party’s network pays the network of the party receiving the call.


� Sprint believes that CenturyTel provides virtual NXX or FX-type service in Colorado since its Colorado tariff provides for it.  See CenturyTel Colorado P.U.C. tariff Original Sheet No. 33.1, Schedule 33, Foreign Exchange Service.  


� See Qwest-Level 3 Order I at pp. 12-13; Qwest-Level 3 Order II at pp. 9-11; Qwest-AT&T Order at p. 25.


� See Decision Nos. C01-0312 and C03-1189.


� See, Farrar Rebuttal Testimony, pp. 9-11, stating that Texas, California, Kentucky, Missouri, North Carolina, Ohio, Connecticut, and Nebraska have required that transit be provided at TELRIC rates.


� See In the Matter of the Petition of AT&T Wireless Services, Inc., for Arbitration of an Interconnection Agreement With U S West Communications, Inc., Pursuant To 47 U.S.C. § 252, Docket No. 97A-110T, Decision No. C97-656, (“AWS will be required to pay US West’s tandem switching and transport costs for transit traffic originated by AWS and terminated to third party carriers. These charges shall be made on a usage-sensitive basis. The rate for these charges shall be at US West’s TELRIC as determined in the Western Wireless case.”)


� See Burt Direct Testimony, p. 52; Watkins Rebuttal Testimony, p. 28.  


� In a letter dated May 1, 2008, CenturyTel notified all of its wholesale customers that it was introducing a new service, EzLocal®, which provides “an on-line, real-time order entry, processing, and reporting systems for submitting LSR.


� See CenturyTel Schedule TMH-3.


� See CenturyTel Schedule TMH-3.


� 47 C.F.R. Section 51.505(e)(2).


� The ALJ should reject Mr. Burt’s suggestion (Burt Direct Testimony, 54) that, in essence, charges to recover the costs of performing service order activity associated with number port requests should be disallowed so as to provide an incentive to CenturyTel to automate these processes.  Mr. Burt fails to explain why, for the limited number of port requests that CenturyTel encounters at this point in time, it makes economic sense for CenturyTel to invest in a new and costly automated system.  (Watkins Rebuttal Testimony, 29-30)  As Mr. Watkins stated: “Ironically, the logical outgrowth of Sprint’s suggestion would likely be a greater per-unit cost given the small number of units over which the new and substantially additional costs would be recovered.”  (Id., 30)





� See In the Matter of Telephone Number Portability, BellSouth Corporation Petition for Declaratory Ruling and/or Waiver, Order, CC Docket 95-116, FCC 94-01, released April 13, 2004 at fn.49.


� See In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, Second Report and Order, CC Docket 01-338, 19 F.C.C.R. 13494, 13495, ¶ 1 (2004).


� Burt Revised Direct Testimony, pp. 52-53.


� Burt Revised Direct Testimony, pp. 52-53.


� Farrar Rebuttal Testimony, p. 14


� Id.


�  Farrar Rebuttal Testimony, pp. 19-20.


� In addition, based on the information contained in the new cost study, CenturyTel needs to address the basis for whether its NRC rates proposed by it for CLEC Account Establishment, Customer Record Search, and Service Order charge (Simple, Complex, and Subsequent) should be assessed; and, if so, what NCR rates should be included in the ICA.





� Burt Revised Direct Testimony at 59-60.


� Burt Revised Direct Testimony at 59.


� See TWC Order, at ¶ 17.  


� See, e.g., National Exchange Carrier Association, Inc. Tariff F.C.C. No. 5, § 2.3.11.


� CenturyTel is aware that the Commission has indicated a preference for use of actual measurement versus traffic factors.  (Initial Commission Decision, Docket No. 05B-210T, adopted February 22, 2007, 19 (¶ 36))  CenturyTel agrees.  Issue 14 requires the PLU factor when such measurement cannot be achieved.  Therefore, the fact that CenturyTel may receive necessary carrier identification information today from Sprint over access facilities (Burt Rebuttal Testimony, 67) begs the question as to what occurs when such information is not provided.  And, CenturyTel notes, the lack of traffic identification information drives the need for the proper resolution of both Issues 6 and 14.


� Michigan Panel Decision, 28.


�Michigan Commission Decision, 27-28.  Inexplicably, in Arkansas the Presiding Officer ruled in favor of Sprint on the companion issue to Issue 14.  (Arkansas Order, 14)  A review of that decision reflects that the Presiding Officer relied on the exchange of SS7 messages as the basis for his decision.  (Id.)  However, like the record here, CenturyTel cannot utilize SS7 records for billing purposes.  (Miller Rebuttal Testimony, 23-24)  Thus, there is no record support for the conclusion reached in Arkansas or here.  The inability for CenturyTel to rely upon SS7 signaling for proper billing was, however, also noted by the Arbitrator in Oregon as part of the basis for her recommendation that the PLU be required to be provided by Sprint.  (Oregon Arbitration Decision, 23)  	


� Watkins Direct Testimony, pp. 60-61; Watkins Rebuttal Testimony, pp. 23-24.


� Watkins Direct Testimony, pp. 60-61; Watkins Rebuttal Testimony, p. 23.  
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