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I.
BY THE COMMISSION
A. Statement

1.
This matter comes before the Commission for consideration of an Application for Rehearing, Reargument, or Reconsideration (RRR) of Decision No. C08-0887, filed by Western Resource Advocates (WRA) on September 8, 2008.
  In Decision No. C08-0887, we granted a Motion for Extraordinary Protection filed by Public Service of Colorado (Public Service), in part.  Now, being fully advised in the matter and consistent with the discussion below, we deny WRA’s RRR as moot.


B.
Background

2.
Public Service sought extraordinary protection for its Highly Confidential Exhibit KTH-3, consisting of one page, attached to the Rebuttal Testimony of Public Service Witness Karen T. Hyde.  We previously ordered Public Service to provide details of the early wind bids that it was evaluating at that time, including the capacity bid, the general location, and the bid price.
  This information was contained in Highly Confidential Exhibit KTH-3.  

3.
Public Service argued that extraordinary protection was necessary to protect the integrity of the competitive resource acquisition process and that Highly Confidential Exhibit KTH-3 contained very sensitive commercial and proprietary information of the bidders, especially while the bid evaluation was still ongoing.  Public Service argued that access to this information should be limited to the Commissioners, Commission Staff, the Colorado Office of Consumer Counsel, and to the attorneys representing these parties.  WRA opposed Public Service’s Motion.  

4.
We agreed with Public Service that the Commission policy is to protect confidentiality of the bid process, encourage competitive bidding, and to ensure integrity of the bid process itself.
  We noted that, at the time, Public Service was still evaluating the early wind bids listed in Highly Confidential Exhibit KTH-3 and other bids it was expecting to receive in the near future.  We also cited the recently amended Rule 1100(a)(III) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, dealing with extraordinary confidentiality. In the rulemaking docket where Rule 1100(a)(III) was amended, the Commission stated, in pertinent part: 

We do not believe that requests for extraordinary protection are routine and we will grant them only if the moving party meets its high burden.  We will also consider solutions such as allowing counsel for intervening parties to review the materials.
  

5.
In Decision No. C08-0887, we noted that WRA does not directly participate in the competitive acquisition process, and it was represented by an attorney who was subject to appropriate sanctions by the Colorado Supreme Court. We found good cause to permit WRA’s attorney, Victoria Mandel, Esq., to review Highly Confidential Exhibit KTH-3, with bid prices redacted.
  Ms. Mandel was ordered to sign a non-disclosure agreement provided by Public Service, stating that she will not represent any interest in competition with proprietary interests listed in Highly Confidential Exhibit KTH-3, and will not reveal the information to any party, including WRA. We noted that the non-disclosure agreement, to be drafted by Public Service, should contain specific provisions regarding scope of any representation that Ms. Mandel may provide to a bidder at a later date.
   


6.
During the hearings held in this matter, Public Service moved to withdraw Highly Confidential Exhibit KTH-3, arguing that it was not relevant to the issues pending in the docket.  In response, WRA’s attorney, Mr. Steven Michel, stated that “…its particular relevance in Phase I is not that important to us.  We would like this information [Highly Confidential Exhibit KTH-3] as part of Phase II; but as far as the Company withdrawing it from Phase I, we don’t have any objection to that.”  We granted Public Service’s motion to withdraw Highly Confidential Exhibit KTH-3.


C.
Argument


7.
In its RRR, WRA argues that: (1) the names of the bidders rather than the bid prices should be redacted; and (2) the ability to review highly confidential information should not be limited to only one attorney.  WRA explains that while many attorneys practicing in the energy field before the Commission are knowledgeable in energy matters, an attorney may not be as well qualified as an energy analyst for tasks such as extracting meaning from summarized bid information. WRA states that limiting exposure of this information only to attorneys, although a step in the right direction, is not a good precedent.  WRA argues that relying on the fact that an attorney can be sanctioned by the Colorado Supreme Court should not be a determining factor for who may review this information.  WRA states that the Commission has sufficient authority to issue appropriate sanctions if a party violates a Commission order.  WRA concludes that allowing an energy analyst to review the information and provide his or her analysis to the Commission does not pose additional risk to the confidentiality of bid prices.  On the contrary, such an analysis would support the bid process and would add value to the public interest goal of encouraging competitive bidding.


D.
Analysis


8.
In Decision No. C08-0887, we reviewed the case law relevant to procedural due process, including the right to discovery in administrative agency proceedings.  We also discussed in detail the recently amended Rule 1100(a)(III) and Rule 26(c)(7) of the Colorado Rules of Civil Procedure.
  We only briefly touch on the highlights of these legal conclusions here, to the extent they are relevant to our analysis.  Instead, we review the doctrine of mootness, which, as we discuss below, bars WRA’s RRR.

9.
The judicially developed mootness doctrine states that an actual live controversy must exist at all stages of a court process.  If events subsequent to the filing of the case resolve the dispute, the case should be dismissed as moot. County of Los Angeles v. Davis, 440 U.S. 625, 631 (1979).  The mootness doctrine applies in the context of orders issued by administrative agencies; however, review of important continuing controversies should not be defeated by an overly narrow application of mootness doctrine in cases of short term administrative orders, capable of repetition, yet evading review. See Tennessee Gas Pipeline Co. v. Federal Power Comm’n, 606 F.2d 1373, 1379 (D.C.Cir. 1979).  
 
10.
In addition, unlike a court, an administrative agency has substantial discretion in determining whether an issue pending before it is moot. The agency's determination of mootness, however, must be guided by judicial precedent, judicial economy, and an examination of the proper institutional role of an adjudicatory body. See Climax Molybdenum Co. v. Sec’y of Labor, 703 F.2d 447, 451-452 (10th Cir. 1983).

11.
Because we granted Public Service’s motion to withdraw its Highly Confidential Exhibit KTH-3 and because WRA did not object to that motion, we find that there is no longer a live controversy related to Highly Confidential Exhibit KTH-3.  It is also doubtful whether the interests of judicial economy are well-served by reconsidering a partial grant of extraordinary protection for an exhibit that is no longer in the record.  As we did in Decision No. C08-0887, we state that the Commission determines whether to grant a motion for extraordinary protection on a case-by-case basis, after weighing competing public policy considerations, such as protecting confidentiality of the bid process, encouraging competitive bidding, and due process rights of interveners. These issues are different in every docket pending before the Commission and at different stages of the same docket.
  

12.
Therefore, contrary to WRA’s argument that Decision No. C08-0887 constitutes a bad precedent, we find that it does not constitute any precedent since every decision on whether to grant a motion for extraordinary protection is made on a case by case basis.  That decision creates no presumption about how we may rule on any motions for extraordinary protection in Phase II of this proceeding, including any motion related to refiling of Highly Confidential Exhibit KTH-3.  These decisions will be made on their own merits.  We also note that the solution proposed by WRA in its RRR (permitting an energy analyst to review the highly confidential information in addition to an attorney and redacting the names of the bidders rather than the bid prices) indeed may be appropriate in certain circumstances in the future.

II. ORDER
A. The Commission Orders That:

1. The Application for Rehearing, Reargument, or Reconsideration of Decision No. C08-0887, filed by Western Resource Advocates on September 8, 2008 is denied, consistent with the discussion above.

2. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 23, 2008.
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� This RRR was filed on September 8, 2008. It is timely since Decision No. C08-0887 was mailed on August 19, 2008.  


� See Decision No. C08-0539, at ¶8, mailed on May 30, 2008.


� See Decision No. C08-0887, at ¶15, citing Decision Nos. C07-0084 and C07-0104.


� See Decision No. C08-0237, Docket No. 07R-0325ALL, mailed March 10, 2008.  


� See Decision No. C0887, at ¶16.


� Id.


� See Transcript, June 23, 2008, p. 15, line 21 through p. 16, line 11; Transcript, June 24, 2008, p. 91, line 25 through p. 96, line 18.   


� We note, as we did in Decision No. C08-0887, that Rule 1001 states that the Commission may seek guidance from the Colorado Rules of Civil Procedure, although it is not strictly bound by these rules.  The Colorado Rules of Civil Procedure are useful for purposes of comparison.  


� In Decision No. C08-0418, mailed on April 18, 2008, also issued in this docket, we granted, in part, Public Service’s Motion for extraordinary protection for heat rate curve information for existing generation on its system.  In that decision, we weighed the same competing policy considerations but came to a different conclusion, permitting WRA’s attorney and/or expert witness to review unredacted information.  
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