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I. By the Commission

A. Statement

1. This matter comes before the Commission for consideration of procedural and completeness issues concerning the Application of Black Hills/Colorado Electric Utility Company, LP (BH/CO Electric or Company) for Approval of its 2008 Colorado Resource Plan and Petition for Waivers of Portions of the Resource Planning Rules (Resource Plan) filed on August 5, 2008.  

2. In conjunction with this application, BH/CO Electric filed a Motion for Modified Procedure, or in the Alternative for Expedited Treatment (Motion for Expedited Treatment), on August 8, 2008.  The Company also filed a Motion for Leave to File Reply to Trial Staff’s Response to Motion for Modified Procedure, or in the Alternative for Expedited Treatment, filed on September 9, 2008.

B. Completeness

3. A review of the record in this docket shows that no letter of deficiency was issued by Staff of the Commission (Staff).  However, our review of the Resource Plan offered by BH/CO Electric reveals that no proposed Requests for Proposals (RFPs) for soliciting resource bids are included as required by Rule 3604(h) of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3.  Nor did the Company include a description of the three scenarios as required by Rule 3604(j).  

4. BH/CO Electric recognizes this and, as part of its Application, requests that the Commission waive these rules along with other associated rules.  In general, BH/CO Electric is requesting relief from the competitive acquisition, independent evaluator, and § 123 resource requirements of the Resource Planning Rules.
  However, in the absence of any Commission determination of these waivers, the Application is incomplete.  

5. The deviation from competitive acquisition has significant implications as to how this docket will proceed.  Presently, BH/CO Electric is advocating a “competitive procurement” process which involves only utility-built projects and has not included any RFPs for competitive solicitation in its Application.  As a result, if we were to decide later that competitive acquisition is required, BH/CO Electric would have to file an entirely new resource plan, an outcome that is not within the time constraints identified by the Company.  

6. BH/CO Electric asserts that the reasons why a competitive acquisition should not be required are: (1) reliance on power purchase agreements could lead to a reoccurrence of the current capacity deficit; (2) due to continuing cost escalation, procurement, and construction, contracts should be initiated as soon as possible; (3) the deficit is so significant that there is no room for failure; (4) the Company is in the best position to develop these resources on time; and (5) there are certain benefits to utility ownership.  However, none of these arguments rule out a combination of power purchase agreements with either power purchased from Public Service Company of Colorado (Public Service) and/or independent power producers or other options.  Instead, this reasoning appears to be based only on the Company’s preference for ownership.  Further, the Company does not address how the approval of its proposed Resource Plan would result in the selection of the lowest cost resources, the foundation of the competitive acquisition aspect of the rules.

7. In its Reply to the Motion for Expedited Treatment, Staff commented on this issue as well.  First, Staff noted that there are both benefits and liabilities associated with utility-owned resources.  Second, prices for equipment and construction are just as likely to decline as to rise and the Company provided no specific information to support its claims.  Lastly, the request to waive competitive acquisition would in effect eradicate the competitive process and would be a deviation in policy for this Commission.

8. Having only the BH/CO Electric’s position and Staff’s comments on the waiver of the rules to consider, we will decide whether to grant the rule waivers as requested by BH/CO Electric when we have more information.  We therefore require the Company to file the information required to comply with the rules within 30 days of the mailed date of this decision.  Our intention is then to give the parties an opportunity to compare and comment on the parallel proposals.
  

9. BH/CO Electric shall also include in its filing, the current status of any negotiations with Public Service for energy or capacity.  It is important that, before we discount any option, there is an assessment of the incremental cost associated with that option if it is available.

C. Interventions


10.
We also consider several motions to intervene.  Previously, we set September 5, 2008 as the deadline for interventions and shortened response time to interventions to five days.
  The Colorado Office of Consumer Counsel, the Staff, and the Governor’s Energy Office filed Notices of Intervention as of Right.  The Board of Waterworks of Pueblo and the Fountain Valley Authority (together Pueblo Waterworks and Fountain Valley); the Colorado Independent Energy Association; Public Service; the Town of Fowler; Better Pueblo, Smart Growth Advocates, Sierra Club, and Western Resource Advocates (together Environmental and Community Interveners or ECI); and Cripple Creek & Victor Gold Mining Company filed petitions and/or motions to intervene.  BH/CO Electric filed a Response to Notices and Petitions to Intervene on September 9, 2008.  BH/CO Electric states that it does not object to the interventions filed by the above-mentioned parties, with the exception of ECI.
  We therefore, take note of the Notices of Intervention as of Right and find good cause to grant the motions and/or petitions to intervene filed by the above mentioned parties, with the exception of ECI.


11.
With respect to ECI, BH/CO Electric states that, as a threshold matter, whether a petition to intervene complies with the requirements of Rule 1401 of the Rules of Practice and Procedure, 4 CCR 723-1 should be determined separately for each ECI member.  In other words, BH/CO Electric argues that an entity desiring to intervene that cannot comply with Rule 1401 should not be allowed to intervene merely by joining with another entity.  However, BH/CO Electric apparently does not contest the interventions of Better Pueblo and Smart Growth Advocates.  We therefore, grant ECI’s motion to intervene as to Better Pueblo and Smart Growth Advocates.  


12.
With respect to Western Resource Advocates and the Sierra Club, BH/CO Electric states that it is concerned that these entities are neither customers of BH/CO Electric nor located in its service territory.  We note that ECI’s motion to intervene states that the Sangre De Cristo Group of the Sierra Club has approximately 700 members in areas served by BH/CO Electric and that Western Resource Advocates is a regional and environmental law and policy center serving states within the Interior West of the United States, including Colorado.  We find that Western Resource Advocates and the Sierra Club meet the requirements of Rule 1401 and we grant ECI’s motion to intervene and to Western Resource Advocates and the Sierra Club. 

C.
Motion to Reply and Motion for Expedited Treatment 


13.
In response to Staff’s comments on the Motion for Expedited Treatment, BH/CO Electric filed a Motion requesting the Commission allow it to reply to Staff’s filing and to waive response time.  Staff was the only party to oppose the Motion for Expedited Treatment and the scope of its comments went beyond the procedural aspects of the schedule.  We therefore grant BH/CO Electric’s Motion to Reply.


14.
In its Motion for Expedited Treatment, BH/CO Electric made two requests.  First, BH/CO Electric requested that the Commission grant the application without hearing.  Second, as an alternative, an expedited schedule for the proceeding was proposed.  To accommodate the schedule, the Company requested that the deadline for responses be the same date as the intervention deadline which we granted in Decision No. C08-0871, mailed August 19, 2008, at ¶3.

15.
Pueblo Waterworks and Fountain Valley filed a response on September 3, 2008. Public Service filed a response on September 4, 2008, and Staff filed a response on September 5, 2008.  Of these three parties, only Staff opposed the Motion for Expedited Treatment citing the need for a hearing, extending the docket by 90 days raising issues about the application’s completeness, as discussed above.   

16.
Together with the Motion to Reply, BH/CO Electric filed a Reply to Staff’s response.  The Company noted that in consideration of Staff’s opposition, the request to grant the application without hearing is moot.  In addition, BH/CO reaffirms its request for expedited treatment and opposes Staff’s request for a 90-day extension. 


17.
The Motion for Expedited Treatment was filed by BH/CO Electric shortly after the filing of the application and was based on the assumption that the application would progress in its present form.  With the determination that the Application lacks any information regarding RFPs and is incomplete, the basis for this motion is no longer valid and it is therefore denied.  We respect BH/CO Electric’s need to expedite this docket, and we request that the Company work with the interveners to propose a schedule that takes into account the additional 30 days needed to file the required information (see paragraph 8 above). 
II. order

A. The Commission Orders That:

1. We find that the Application for Approval of its 2008 Colorado Resource Plan and Petition for Waivers of Portions of the Resource Planning Rules filed by Black Hills/Colorado Electric Utility Company is incomplete.

2. The deadline to file additional information in compliance with the Commission rules shall be 30 days from the effective date this Order.

3. The Motions and/or Petitions to Intervene filed by the Board of Waterworks of Pueblo and the Fountain Valley Authority; the Colorado Independent Energy Association; Public Service Company of Colorado; the Town of Fowler; Cripple Creek & Victor Gold Mining Company; and Environmental and Community Interveners (comprised of Better Pueblo, Smart Growth Advocates, the Sierra Club and Western Resource Advocates) are granted.

4. We deny Black Hills/Colorado Electric Utility Company’s Motion for Modified Procedure, or in the Alternative for Expedited Treatment.

5. We grant Black Hills/Colorado Electric Utility Company’s Motion for Leave to File Reply to Trial Staff’s Response to Motion for Modified Procedure, or in the Alternative for Expedited Treatment and Waive Response Time to that Motion.

6. This Order is effective on it Mail Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
September 10, 2008.
	(S E A L)
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� Pages 8 through 19 of the BH/CO Electric Resource Plan details its rule waiver requests.


� If BH/CO Electric develops a separate RFP for wind resources, such documentation should be filed as well.  


� See Decision No. C08-0871, mailed August 19, 2008.


� We note that Interwest Energy Alliance (Interwest), filed a Motion to Intervene on September 5, 2008.  BH/CO Electric, however, apparently was unaware of Interwest’s Motion when it filed its Response to interventions on September 9, 2008. Because response time to Interwest’s Motion has not yet expired we will not rule on this intervention at this time.  
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