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I. BY THE COMMISSION

A. Background

1. On February 21, 2008, the Commission held a deliberations meeting in which we identified and discussed a set of policy initiatives that we intend to pursue over the next year or more.  One of those initiatives concerns the incentives facing customers of the energy companies we regulate.  We determined that there is a need for greater understanding, by the Commission and its Staff, of the following: (1) the manner in which the existing rate and regulatory structures and incentives influence consumer behavior; (2) the extent to which these incentives align results with Commission policy goals; (3) the manner in which alternative rate and regulatory structures and customer incentives may impact consumer actions; and (4) the extent to which these alternative rate and regulatory structures may achieve results consistent with Commission policy goals. 

2. On August 13, 2008, as part of discussions on how incentives impact utilities we regulate (Docket No. 08I-113EG), we again discussed the opening of a parallel investigation to further our understanding of how regulatory structures and incentives influence consumer decisions.  In Decision No. C08-0903, we indicated that consumer-related incentive issues, such as tariff structures and customer energy efficiency measures, should be explored in a docket on customer-related issues that would be opened soon.  

3. On August 20, 2008, the issue of opening the parallel investigation for consumer incentives was brought before the Commission for further discussion.  The Commission now finds it appropriate to initiate the investigation, to frame the issues via questions for response by interested parties,
 and to establish initial comment dates and procedures.

4. In this Order, we invite interested parties to respond to a set of initial questions included in Appendix A.  In addition, we invite parties to comment on the scope of questions in this inquiry, and identify any additional issues that the parties suggest are relevant to the topic of incentives for customers of gas and electric utilities.  The Commission may, at a later date, issue additional questions based on the comments of parties.   

5. In Decision No. C08-0903, the Commission identified six possible Commission goals with respect to its regulatory responsibilities covering energy utilities and their customers, all presupposing that rates are set at just and reasonable levels. These goals include: 

i. ensure adequate physical infrastructure; 

ii. ensure cost-effective demand-side management and energy efficiency; 

iii. respond to climate change; 

iv. induce cost-effective management practices; 

v. maintain excellent service quality; and
vi. spur technological innovation.

We invite comment from interested parties on this list of goals, specifically: Whether any items should be added or deleted from this list; What are the relative priorities of these goals?  Are the suggested goals compatible?  How any tradeoffs between the goals can be reconciled? 

6. These goals do not necessarily capture every responsibility of this Commission, but rather are proffered outcomes for consideration in this investigation, and about which we invite comments from parties.  We wish to have participants suggest regulatory actions that provide consumers appropriate incentives to meet these goals.  We do not expect that all parties will respond to all questions included in Appendix A.  Parties may select the areas on which they wish to focus their comments.

7. It is useful to stress that the attached questions should not be limiting, but rather should be viewed as guidelines for a full exploration of various topic areas within the general theme of the question.  We hope that parties will discuss both the advantages and disadvantages of any proposed changes.  We encourage parties to provide comments that are objective and identify the strengths and weaknesses of frameworks or paradigms that are provided in response to particular questions.  Also, we ask the parties to discuss their ideas in the context of alignment with (or trade-offs against) other Commission goals and policies.

B. Further Resources and Direction to the Parties

8. We have developed a set of questions to assist the parties in developing their comments.  Those questions are attached to the Order in Appendix A.  We also encourage participants to provide materials they believe would be useful in our investigation of incentives for energy consumers.  These materials could include relevant studies, academic papers, white papers, etc., that inform the discussion on these issues.  We ask that participants provide a copy of all such materials for inclusion on the Commission’s website.        

9. Similar to the direction given in Docket No. 08I-113EG, we find it efficient to make filings and information provided in this docket available on the Commission’s website.  It may be accessed using the following link: 

www.dora.state.co.us/puc/DocketsDecisions/HighprofileDockets/08I-420EG.htm 

10. In Docket No. 08I-113EG, we contracted with experts working with the National Regulatory Research Institute and with Dr. Gary Schmitz of Schmitz Consulting, LLC, a former chief economist at the Commission.  These experts provided a collection of papers covering several topics, including a history of utility incentive activities undertaken by this Commission, a review of utility incentive paradigms used in utility regulation, the application of incentive programs for energy efficiency, and a paper on the outsourcing of gas procurement as an incentive-related tool.  These papers provide a historical reference and highlight some present-day frameworks for our collective consideration. Parties are welcome to use (or respond to) these materials as appropriate in developing their input into this docket.  In particular, we are interested in understanding the relationship between consumer incentives and alternative regulatory structures and rate designs.  This collection of materials will be incorporated by reference as part of the record we are compiling in this proceeding and we direct Commission Staff (Staff) to provide a copy of these materials in this proceeding.  

C. Structure and Schedule of the Docket 

11. We now turn to the issues of the structure and detail of the next phase of this docket.  The basic modes we intend to use for our inquiry include comments from parties, workshops involving the Commission and parties, and permissible ex parte presentations.

12. We invite parties to file written comments on a schedule discussed below.  Because this is an investigatory docket, we can be somewhat flexible about the submission of materials with written comments filed by the parties.  We expect to receive comments addressing the issues discussed above, but also invite parties to provide relevant studies, academic papers, white papers, etc., that address the topic of consumer incentives.  We ask that parties take care that such materials are relevant to the announced topics, and not provide studies or papers that stray outside the scope.  Thus, we dissuade parties from providing research papers on climate change, fuel price forecasts, or expositions on specific generation technologies, unless those materials specifically address consumer incentives.

13. We establish October 31, 2008, as the deadline for submission of the first round of comments.  Because of the nature and format of this docket, we will allow parties to supplement their first round comments after this deadline.  Parties shall file the original and three copies of comments and attachments, and shall also file their material electronically with the Commission in executable file formats to the extent possible.
  The comments and submitted materials will be posted to the Commission’s website and included in the record of this case. 

14. We will host panel discussions and/or workshops regarding topics of interest to us.  We anticipate that these will be relatively less formal sessions where panelists will discuss topics determined by us based on our review of the written comments.  The exact workshop format and dates have not yet been determined, but rather will be provided in a future order.  

Finally, we do not intend that the filed materials and the workshop discussions will be the sole means of conducting our inquiry.  Since this is an investigatory docket, we may engage in direct discussions about the incentive issues with the participants as the investigation proceeds. Specifically, we intend to use a communications process, similar to that used in federal agencies and established by this Commission in Docket No. 08I-113EG, called “permit-but-disclose.”  Similar to the process established for Docket No. 08I-113EG, we establish procedural guidelines in this Order respecting its use.  Eventually, the Commission intends to set out the permit-but-disclose communications process in our Rules of Practice and Procedure.

D. The Permit-but-Disclose Process

15. During the 2008 legislative session, the General Assembly passed, and the Governor signed, House Bill 08-1227 (HB 08-1227). HB 08-1227, among other things, modified the requirements applicable to the Commission concerning ex parte contacts with interested parties in non-adjudicatory proceedings. In a recent emergency rulemaking docket, the Commission modified its Rules of Practice and Procedure to conform to the new statute.  See Decision No. C08-0622, Docket No. 08R-243ALL, mailed June 19, 2008.  The Commission also determined that investigatory dockets such as the instant docket are not adjudicatory proceedings and, therefore, ex parte communications are permissible within the purview of that statute. Id., at ¶ 7, fn. 1.  Consistent with the Commission’s determination that the instant docket is not an adjudicatory proceeding, all Staff will be available to assist the Commission in this proceeding.

16. The Commission finds that ex parte communications by parties in dockets such as this can be a useful investigatory tool.  As eligible dockets arise, we will decide, on a case-by-case basis, whether to employ this tool.  If so, we will adopt a set of rigorous practices for disclosure of ex parte presentations so that the process is helpful to the Commission and to parties and, most importantly, open and transparent.

17. As of the mailed date of this order, any party may make an ex parte presentation to a Commissioner in a meeting that may include Staff.  Any such ex parte contacts must relate to matters being investigated in this docket and cannot concern any matter pending before the Commission in any other docket.

18. Within two business days following a permitted ex parte presentation, the party requesting the meeting shall file with the Commission in this docket a letter disclosing the contact.  The disclosure letter shall state the time, date, and place of the meeting, list the persons attending, and shall contain a summary description of the presentation, and a statement that the subject matter of the communication did not relate to any pending adjudicatory proceeding before the Commission.  If any materials were provided to the Commissioner during the meeting, those shall be identified in the letter and attached.  For filing purposes, the disclosure and any attachments shall include an original and three copies.  In addition, one electronic copy of the disclosure letter and any other materials should be filed with the Commission.  The disclosure letter and any other material must provide other parties with sufficient information to allow them to decide whether they wish to hold ex parte meetings to share their views on the subject.  Parties should not simply file a disclosure that indicates they discussed the Consumer Incentives Docket, but should also include the specific topics covered (for example, inverted-block rates, energy efficiency incentives, decoupling, rate riders, etc.). 

19. The disclosure letter and any attached materials will become part of the official record in this case.  Further, the disclosure letter and other provided material will be promptly scanned and posted to the Commission’s website in connection with other documents and orders in this docket.  Since this is not an adjudicatory proceeding, and because the disclosure letters will be promptly posted to the Commission’s website, parties are not required to serve any other interested parties with a copy of the disclosure or attachments.  Any materials asserted to be confidential will be treated in the same manner as confidential material provided in comments in a rulemaking today. 

20. For our part, the Commissioners will attempt to accommodate all reasonable requests for ex parte meetings, subject to the schedule and availability of each Commissioner.  We may give preference in scheduling to a party that has not made a prior ex parte presentation in this docket, in contrast to a party wishing to make an additional presentation.  Finally, it may be worth noting that there is no requirement that a party make the same presentation to each of the three Commissioners.  In other words, parties may elect to meet (in separate meetings) with one, two, or all three Commissioners.  However, in such situations, copies of all the presentations, with letter(s) disclosing the separate contacts and presentations, must be filed with the Commission in this docket.

21. To schedule an ex parte presentation with a Commissioner, the interested party should contact either Ms. Donna Acierno, Assistant to the Commissioners, or Ms. Geri Santos-Rach, the lead member of Staff in this case.  When contacting either Ms. Acierno or Ms. Santos-Rach, the interested party should identify that the presentation is associated with this case.

II. ORDER

A. The Commission Orders That:

1. An investigation concerning regulatory and rate incentives for customers of gas and electric utilities is opened consistent with the above discussion. 

2. The scope of this investigation is defined consistent with the above discussion.

3. Additional procedures, schedule dates, and directions are provided to interested parties as discussed above.

4. Interested parties are required to submit their written comments on October 31, 2008, using the guidelines discussed above.

5. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 17, 2008.
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� In a docket such as a rulemaking or this investigatory docket, there are no “parties” in the usual sense of applicants, complainants, respondents, or intervenors.  Instead, there are “interested parties,” and it is in this sense that we use the term “party” in this order.  


� We acknowledge the external white paper and studies may not be available, for example, in Adobe format that permits word searching.
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