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an administrative law judge
Mailed Date:  September 10, 2008
Adopted Date: September 3, 2008
I. BY THE COMMISSION

A. Statement
1. This matter comes before the Commission for consideration of applications (Applications) filed by the Kipling Ridge Metropolitan District on July 21, 2008 requesting authority to construct improvements to existing at-grade highway-rail crossings of the BNSF Railway Company (BNSF) with Miller Street, National Inventory No. 244756B in Docket No. 08A-321R, and Lee Street, National Inventory No. 244757H in Docket No. 08A-322R.  Miller Street is located in the Cities of Wheat Ridge (Wheat Ridge) and Arvada (Arvada), Colorado and Lee Street is located in Arvada.

2. The Commission gave notice of these Applications to all interested parties, including adjacent property owners in accordance with § 40-6-108(2), C.R.S.  The Notices were mailed July 28, 2008.

3. On August 18, 2008, BNSF filed an Entry of Appearance and Notice of Intervention in each of the Dockets.  BNSF states it does not oppose or contest the granting of the Applications, but rather indicates that BNSF will participate in any hearing which results from an intervention contesting or objecting to any portion of the Applications.  If there are no other interventions or protests, BNSF has no objection to the Applications being handled by the Commission’s modified procedure.

4. On August 22, 2008, BNSF filed an Amended Entry of Appearance and Notice of Intervention in Docket No. 08A-322R.  BNSF states in the amended filing that it is opposed to the Lee Street crossing.  The Lee Street crossing is currently blockaded and is not being used.  The Lee Street crossing is also a location for a potential stop for the Regional Transportation District (RTD) on the new RTD passenger line.  According to BNSF, the plan is to build a pedestrian overpass at that location to service RTD.  BNSF states the developer has adequate alternative access and that the crossing is unnecessary for the public safety and convenience.

5. The Commission has reviewed the record in this matter and deems that the applications are complete within the meaning of § 40-6-109.5, C.R.S.

6. In reviewing these Applications, we note that both dockets involve crossings within approximately 660 feet of each other.  Additionally, we note that BNSF brings up issues involving future plans in the area of both crossings for which there is no information in the Applications.

7. The Colorado Rules of Civil Procedure (CRCP) allow for consolidation of dockets when there is a common question of law or fact in the cases to be consolidated.  CRCP 42(a).

8. Further, Rule 1402 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 provides that the “Commission may, upon its own initiative or upon the motion of a party, consolidate proceedings where the issues are substantially similar and the rights of the parties will not be prejudiced.”  Granting consolidation is discretionary.

9. The Commission finds that Docket No. 08A-321R and Docket No. 08A-322R present issues which are substantially similar.  The Commission further finds that consolidation of the matters that are subjects of Docket No. 08A-321R and Docket No. 08A-322R will eliminate the possibility of inconsistent determinations with respect to existing and future access needs given the RTD commuter rail expansion, possible station location, and possible proposed pedestrian grade separated crossing in the location of Miller and Lee Streets and will promote administrative economy.  No party will be prejudiced by consolidation.  Docket Nos. 08A-321R and 08A-322R will be consolidated.

10. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

11. Now being fully advised in the matter, we refer the consolidated matter to an administrative law judge for determination of its merits.

12. We invite RTD, Wheat Ridge, and Arvada to intervene late in this matter.  Although the intervention period ended on August 28, 2008, we believe it is important to offer RTD, Wheat Ridge, and Arvada the opportunity to intervene given our decision to set these matters for hearing as all three parties may be affected by our decision in these matters.  Additionally, we believe that RTD will be able to provide information in the record regarding its future plans for commuter rail and proposed station and crossing locations based on its planning and Environmental Impact Statement process.  We will allow an additional two weeks from the mailed date of this order for these parties to intervene in this consolidated docket.

II. ORDER

A. The Commission Orders That:

1. The applications (Applications) filed by the Kipling Ridge Metropolitan District on July 21, 2008 requesting authority to construct improvements to existing at-grade highway-rail crossings of the BNSF Railway Company (BNSF) with Miller Street, National Inventory No. 244756B in Docket No. 08A-321R, and Lee Street, National Inventory No. 244757H in Docket No. 08A-322R are deemed complete within the meaning of § 40-6-109.5, C.R.S.

2. The Interventions of Right filed by BNSF are noted.

3. Docket No. 08A-321R and Docket No. 08A-322R are consolidated.  Docket No. 08A-321R is the Primary docket.

4. All parties in each docket, by this Order, become parties in the consolidated proceeding.  The parties shall modify their certificates of service accordingly.

5. All docket numbers and captions in the consolidated proceeding shall be listed on all future filings, as on this Order.  The primary docket number stated in Ordering Paragraph 3 above and its caption shall appear first.

6. The filing requirements of Rule 1204 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 are modified as set forth in this Ordering Paragraph.  In this consolidated proceeding, parties shall file an original and the number of copies of all filings provided for in Commission rules under the primary docket, Docket No. 08A-3212R; no copies shall be filed in the additional dockets to the consolidated proceeding.

7. The Regional Transportation District (RTD), the City of Arvada, and the City of Wheat Ridge are allowed an additional two weeks from the Mailed Date of this Order to intervene in this consolidated matter.

8. The consolidated proceeding is set for hearing before an Administrative Law Judge of the Colorado Public Utilities Commission.

9. The assigned Administrative Law Judge shall establish a procedural schedule for filing of any exhibit and witness lists, any pre-filed testimony, hearing date, hearing location, and the filing of any necessary signed construction and maintenance agreements.  We request that the assigned Administrative Law Judge review this consolidated matter taking into account the proposed RTD commuter rail corridor and any additional access the developer may have to the property in addition to or in lieu of the crossings for which changes are proposed.

10. The Commission retains jurisdiction to enter further required orders.

11. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 3, 2008.
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