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I. BY THE COMMISSION
A. Statement
1. This matter comes before the Commission for consideration of several matters, including: an application for permanent authority to operate a taxi service filed by Union Taxi Cooperative (Union Taxi);
 an application for extension of permanent authority to operate a taxi service filed by Colorado Cab Company, LLC, doing business as Denver Yellow Cab and Boulder Yellow Cab (Yellow Cab);
 an application for permanent authority to operate a taxi service filed by Castle Rock Taxi Cab Company (Castle Rock);
 an application for extension of permanent authority to operate a taxi service filed by Freedom Cab, Inc. (Freedom Cab);
 and an application for permanent authority to operate a taxi service filed by FlatIrons Cab Corporation (FlatIrons Cab).
,

2. We held a Commission Deliberation Meeting (CDM) on August 19, 2008 to discuss various issues associated with the above applications.  Now, being fully advised in the matter and consistent with the discussion below, we grant the Institute for Justice’s (Institute) Motion for Leave to File a Brief as Amicus Curiae and Ms. Valerie Bayham’s Motion to Appear Pro Hac Vice on behalf of the Institute.  We also grant the motions to intervene in the FlatIrons Cab docket.  We find that Mr. Ray Rowden may represent Castle Rock’s interests and, subject to verification, either Mr. Jeff Yarrington or Mr. John Odde may represent FlatIrons Cab’s interests.  We lift the previously ordered stay of discovery in all five pending taxi applications.  We consolidate the applications for purposes of hearing, as more fully discussed below, and we refer them to an administrative law judge (ALJ) for hearing, after which we will issue an initial decision.  
B. Motion for Leave to File a Brief as Amicus Curiae

3.
The Institute filed a Motion for Leave to File a Brief as Amicus Curiae in all five dockets.  The Institute states, among other things, that it is “…a non-profit, public interest law center committed to defending foundations of a free society by securing greater protections for individual liberties and restoring constitutional limits on the power of government.”  The Institute states that it has represented entrepreneurs, including taxicab drivers, in the past, in furtherance of its mission.  


4.
Yellow Cab filed a response in opposition to the Institute’s motion.
  Yellow Cab argues that the statements submitted by the Institute are unreliable, and that its brief ignores relevant statutory language and promotes its own policy position instead.  

5.
Rule 1200(c) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 states that “[a] non-party who desires to assist the Commission in arriving at a just and reasonable determination of a proceeding may move to participate as an amicus curiae.”  Further, an amicus curiae is not a party, and may present legal argument only, as permitted by the Commission.  We find that the Institute’s brief may be useful to us in reaching a just and reasonable decision in the pending taxi applications and we therefore grant its motions for leave to file amicus briefs in all five applications.  We will, however, consider the arguments made by Yellow Cab in its response when evaluating the merits of the Institute’s brief.

C. Motion to Appear Pro Hac Vice
6.
In the Motion to Appear Pro Hac Vice, Ms. Valerie Bayham requests permission to represent the Institute in this matter.  Rule 221(1) of the Colorado Rules of Civil Procedure (C.R.C.P.) lists the requirements that out of state attorneys must meet to appear on a particular matter in Colorado. 


7.
C.R.C.P. 221.1 specifically addresses appearances by out of state attorneys before Colorado administrative agencies.  It provides that all filing requirements of C.R.C.P. 221(1) must be followed, except those dealing with designating a Colorado associate attorney. 

8.
In this case, we find that Ms. Bayham’s Motion to Appear Pro Hac Vice complies with all of the requirements enumerated in C.R.C.P. 221(1).  We therefore grant her Motion to Appear Pro Hac Vice in all five pending taxi applications.
D. Interventions

9.
We previously noted interventions as of right and granted motions for permissive interventions in the Union Taxi, Yellow Cab, Freedom Cab, and Castle Rock dockets.
  In the FlatIrons Cab docket, Union Taxi, Yellow Cab, and Ralph Collins, doing business as Mountains Taxi filed notices of intervention or, alternatively, motions for permissive intervention.  
3. A party that has a legally protected right which may be affected in a Commission proceeding may intervene by right.  See Rule 1401(b).  We agree that Yellow Cab and Mountains Taxi, as incumbent taxi carriers, have a legally protected right which may be affected in these dockets, and we take notice of their interventions by right.  

4. The parties may also intervene in a proceeding by permission if that proceeding may substantially affect their pecuniary or tangible interests and if these interests would not be adequately represented otherwise.  See Rule 1401(c).  We find that Union Taxi has shown good cause under these criteria and we grant its motion to intervene in the FlatIrons Cab docket.   
E. Legal Representation
5. We previously ordered Castle Rock and FlatIrons Cab to submit arguments detailing why they are entitled to proceed pro se in these dockets or to obtain legal representation.
  Both Castle Rock and FlatIrons Cab argue, in response, that they should not be required to obtain legal representation.

6. Section 13-1-127(2), C.R.S., contains one of the exceptions to the general rule that only attorneys may act in a representative capacity in an adjudicative proceeding.  It permits a closely held entity to be represented in a court or an agency by an officer of the closely held entity if the amount in controversy does not exceed $10,000. Section 13-1-127(1)(a), C.R.S., defines a closely held entity as an entity that has no more than three owners.  

14.
We find that the value of taxi authorities sought by FlatIrons Cab and Castle Rock is uncertain and speculative at this time.  We also find that the potential impacts on incumbent authorities, if FlatIrons Cab’s and Castle Rock’s applications were to be granted, are also uncertain and speculative.  Because it cannot be shown that the amount in controversy exceeds $10,000, we find that the first prong of § 13-1-127(2), C.R.S., has been met.  With respect to the second prong, Castle Rock qualifies as a closely held entity because it has only one shareholder, Mr. Ray Rowden.  It is not clear whether FlatIrons Cab qualifies as a closely held entity.  It states 

that it has “fewer than a half dozen shareholders,” but we are not sure of the exact number.  We note that FlatIrons Cab’s documents were prepared by Mr. Jeff Yarrington and Mr. John Odde, who are also its only officers and incorporators.  

15.
We also consider the argument made by FlatIrons Cab, Castle Rock, and the Institute that hiring an attorney may be prohibitively expensive for a new small business.  We finally note that no party opposes FlatIrons Cab and Castle Rock proceeding pro se in these applications.  

16.
We will permit Mr. Ray Rowden to represent Castle Rock in these dockets.  We note, however, that pro se litigants are bound by the same procedural rules as attorneys.  See generally, Yadon v. Southward, 64 P.3d 909, 912 (Colo. App. 2002); Karr v. Williams, 50 P.3d 910, 913-914 (Colo. 2002); Negron v. Golder, 2004 WL 2744605 (Colo. App. 2004). In addition, subject to verification that FlatIrons Cab has no more than three shareholders, we will permit either Mr. Yarrington or Mr. Odde to represent FlatIrons Cab in these dockets.
  

F. Discovery

17.
In its previous comments, Union Taxi argued that, to avoid abusive discovery, the Commission should require incumbent carriers to state particular allegations of detriment to the public interest before allowing discovery.  Union Taxi relied on C.R.C.P. 9(b), which requires a party alleging fraud to state the circumstances constituting fraud with particularity, in support of its argument.  It further relied on Bell Atlantic Corp. v. Twombly, 127 S.Ct. 1955 (2007), in which the Supreme Court dismissed an antitrust suit that did not state a plausible claim to relief on its face, in support of its argument.  Union Taxi also claimed that there should be no need for the parties to engage in lengthy discovery, that an applicant’s fitness can be assessed based on its application and live testimony, and urged the Commission to prohibit or significantly limit discovery.  Other parties, such as Yellow Cab, MKBS, LLC, doing business as Metro Taxi and/or Taxi Latino (Metro Taxi), and Estes Park opposed this recommendation.  

18.
C.R.C.P. 26(b)(1) provides that “…parties may obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party…[r]elevant information need not be admissible at the trial if the discovery appears reasonably calculated to lead to the discovery of admissible evidence.”  Commission Rule 1405(a) incorporates C.R.C.P. 26(b)(1) by reference.  The courts construe discovery rules liberally to effectuate their truth-seeking purpose and, in close cases, the balance is struck in favor of allowing discovery.  Hawkins v. District Court, 638 P.2d 1372, 1375 (Colo. 1982), citing Cameron v. District Court, 565 P.2d 925, 929 (Colo. 1977).  Further, the party opposing a particular discovery request bears the burden of showing good cause that it is entitled to a protective order to prevent annoyance, embarrassment, oppression, or undue burden or expense.  Id.  

19.
Consistent with C.R.C.P. 26(b)(1), Rule 1405, and the case law cited above, we deny Union Taxi’s proposal to prohibit or significantly limit discovery in the pending taxi applications.  We note that C.R.C.P. 9(b), relied on by Union Taxi, applies only to certain claims specifically listed in it, including fraud, and not to the pending taxi applications.  Similarly, dismissal of an antitrust lawsuit in Bell Atlantic Corp. v. Twombly was based on the plaintiff’s non-compliance with the Sherman Act and other statutes inapplicable here.  We lift the previously ordered stay on discovery in these five applications
 and determine that the scope of discovery in these applications will be based on Rule 1405 and C.R.C.P. 26(b)(1), as applicable.  If any party believes a particular discovery request is abusive, it has the burden of proving that is the case.  
20.
Although we are not limiting the scope of discovery at this time, we are aware of the adverse consequences that may result from abusive discovery.  Therefore, we expect the ALJ to move quickly in the event that specific allegations of discovery abuse arise and, where appropriate, to restrict the scope of discovery if the allegations of discovery abuse are well-founded.
G. Consolidation

21.
We previously asked the parties to comment on whether the Ashbacker doctrine, as developed by the Supreme Court in Ashbacker Radio Corp. v. FCC, 326 US 327 (1945) and subsequent case law, applies to the facts and law governing these five applications and therefore whether these applications should be consolidated, in whole or in part.
  In response, Metro Taxi argues that consolidation would minimize or eliminate the risk that a decision in one hearing would adversely affect the due process rights of other applicants because these interests would be examined together.  Otherwise, according to Metro Taxi, any unmet public need that may exist for additional taxi service may be satisfied by the first application, leaving later applications moot.  In addition, Metro Taxi claims that consolidation would serve judicial economy and efficiency and minimize the need for parties to submit duplicative evidence.  Yellow Cab and Estes Park also advocate for consolidation.

22.
Union Taxi, on the other hand, responds that the General Assembly, by passing House Bill 08-1227 (HB08-1227), opened the Denver metro area
 taxi market to increased competition.  Union Taxi argues that concepts such as “finite public need” and “optimal number of taxis” no longer apply, that the Commission’s authority to limit the overall supply of taxicabs in the Denver metro area is curtailed, and that the pending taxi applications, therefore, are not economically exclusive of each other pursuant to Ashbacker.  Union Taxi argues that consolidation will only prolong any Commission decision and delay its market entry.  Finally, Union Taxi states that an initial showing of operational and financial fitness is unique to each applicant.  

23.
It is undisputed that HB08-1227 changed the requirements of § 40-10-105, C.R.S., with respect to the entry standards for taxis in the Denver metro area.  The parties in the pending taxi applications differ regarding the bill’s proper meaning and interpretation.  We find that the issues of interpreting HB08-1227 and whether consolidation is appropriate are closely intertwined.  We briefly summarize the parties’ arguments on the interpretation of the bill before determining the merits of consolidation.  

24.
In its prior comments, Union Taxi argued that HB08-1227 removed the statutory barriers for new taxi companies to enter the Denver area market.
  Union Taxi also argued that our authority to limit the overall supply of taxicabs in the Denver metro area under HB08-1227 is limited to instances where opponents show that the applicant plans to utilize anti-competitive business practices.
  Union Taxi concluded the General Assembly, through HB08-1227, created an alternative to the doctrine of regulated competition by providing a unique and distinct regulatory model applicable only to the eight counties.

25.
Metro Taxi and Yellow Cab, on the other hand, argued that HB08-1227 did not repeal the doctrine of regulated competition for the eight counties, but instead reallocated the burdens of proving the elements involved.  Metro Taxi and Yellow Cab claim that HB08-1227 did not change the Commission’s responsibility to set a maximum number of taxi cabs in the Denver metro area, and that adequacy or inadequacy of existing taxi service may still be probative of public need and is still relevant, except now the interveners must prove this, and not the applicant.
  

26.
We note that HB08-1227 is susceptible to more than one interpretation.  There are several principles of statutory interpretation that the courts and administrative agencies may use if a statute is ambiguous.  One of these principles is that a court or an administrative agency may consider the consequences of particular construction if a statute is ambiguous.  See, § 2-4-203(1)(e), C.R.S.  See also Hallam v. City of Colorado Springs, 914 P.2d 479, 482 (Colo. App. 1995).  It is presumed that the legislature, in enacting a statute, favors public interest over any private interest.  See § 2-4-201(1)(e), C.R.S.  

27.
Prior to commencing a hearing, we do not know the exact nature of the public interest.  It is not known, for example, at what level the public need for taxicabs in the Denver 

metro area is exhausted, nor whether it is possible that an excessive number of cabs will cause adverse consequences to the public and therefore whether the pending taxi applications are economically exclusive pursuant to Ashbacker.  In addition, during the hearing(s), further evidence regarding legislative intent will be developed.  

28.
If there is no simultaneous consideration of these applications, and the record later establishes there is at least partial economic exclusivity and a relevant limit to the public need, a final decision in one application indeed may adversely affect the due process rights of other applicants.  On the other hand, if the Commission considers the applications simultaneously and the record does not show any economic exclusivity or relevant limit to the public need, there may be a hardship associated with longer litigation to some applicants.
  We find, generally, that consolidation of the five pending taxi applications for hearing purposes will minimize the risks of adversely affecting parties’ due process rights.  
H. Hearing Options

29.
There are three alternatives regarding how the consolidated taxi applications could be heard.  First, an ALJ or an individual Commissioner may hear these applications and submit a recommended decision.  The Recommended Decision will become the Decision of the Commission if no party files timely exceptions.  Second, the Commission may hear these applications en banc.  Third, the Commission may make the initial decision even if it has not presided at the hearing and the Recommended Decision of the individual Commissioner or an ALJ may be omitted if the Commission finds upon the record that due and timely execution of its functions imperatively and unavoidably so requires.  See § 40-6-109(6), C.R.S.  

30.
Union Taxi argues that a hearing to determine the merits of its application should be held before the Commission, not before an ALJ.  Union Taxi states that this will lessen the procedural burden on the applicants and avoid delays associated with the exceptions process.  Union Taxi also claims that the hearing(s) will involve legal and policy issues of first impression and will be highly contested.  For its part, Yellow Cab states that it “does not necessarily oppose” the Commission hearing the five applications en banc.  

31.
We agree with Union Taxi that the five applications will involve legal and policy issues of first impression.  However, we must take our other hearing commitments into account as well.  Although the Decisions in these five applications are not due until February 27, 2009, we will endeavor, if possible, to issue a Decision in these matters before the end of the 2008 calendar year.  We find that an initial Decision pursuant to § 40-6-109(6), C.R.S., balances timeliness and flexibility, and that due and timely execution of our functions imperatively and unavoidably requires us to omit the Recommended Decision.  We therefore refer these dockets to an ALJ to develop a record.  

32.
We issue the following preliminary guidelines to the ALJ:  First, the ALJ has discretion to modify default discovery procedures by, inter alia, instituting discovery deadlines and shortening discovery response times.  Second, the ALJ may limit or eliminate, in whole or in part, the use of pre-filed testimony.  Third, we wish to issue an initial decision in these dockets, if possible, on or before December 15, 2008.  At our next CDM, which will be held on September 2, 2008, we will issue additional guidelines regarding the scope of the record to be developed.  
II. ORDER

A. The Commission Orders That:

1. The Motion to Intervene filed by Union Taxi Cooperative in Docket No. 08A-300CP is granted.  

2. The Motion for Leave to File a Brief as Amicus Curiae filed by the Institute for Justice is granted.   
3. The Motion to Appear Pro Hac Vice filed by Ms. Valerie Bayham is granted.
4. Mr. Ray Rowden may represent the interests of Castle Rock Taxi Cab Company and, subject to verification, either Mr. Jeff Yarrington or Mr. John Odde may represent the interests of FlatIrons Cab Corporation.  
5. Docket Nos. 08A-241CP, 08A-281CP-Extension, 08A-283CP, 08A-284CP-Extension, and 08A-300CP are consolidated, subject to further procedural orders.
6. The previously ordered stay of discovery in the above dockets is lifted.
7. The consolidated applications are referred to an administrative law judge to develop a record for a Commission initial decision, subject to further procedural orders.

8. The administrative law judge shall follow the preliminary guidelines, as more fully described above. 
9. A Commissioners’ Deliberation Meeting shall be held at the following time and place:

DATE:
September 2, 2008
TIME:
9:00 a.m.

PLACE:
Commission Hearing Room A
1560 Broadway, Suite 250, 
Denver, Colorado
10. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS' DELIBERATIONS MEETING
August 19, 2008.
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� Docket No. 08A-241CP.


� Docket No. 08A-281CP-Extension


� Docket No. 08A-283CP.


� Docket No. 08A-284CP-Extension


� Docket No. 08A-300CP.


� In this order, we may refer to these applications collectively as the “pending taxi applications” or “these applications.”


� The counsel for Yellow Cab states that he is authorized to state that MKBS, LLC, doing business as Metro Taxi and/or Taxi Latino joins in its response in opposition to the Institute’s motion for leave to file a brief as amicus curiae.  


� See Decision Nos. C08-0776, C08-0777, C08-0778, C08-0779, and C08-0780, mailed July 25, 2008, at ¶¶3-4.  


� See Id., at ¶8.


� We ask that FlatIrons provides this verification before the next hearing date.


� See Decision Nos. C08-0776, C08-0777, C08-0778, C08-0779, and C08-0780, mailed July 25, 2008, at ¶5.  


� See Decision Nos. C08-0714, C08-0715, C08-0716, and C08-0717, mailed July 10, 2008, at ¶10.


� Similarly to our previous orders, we refer to the Denver metro area to mean Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson Counties.  These counties, of course, are enumerated in § 40-10-105(2)(b)(II), C.R.S., and some parties refer to them as the “Eight Counties” in their comments.


� See Union Taxi’s Comments regarding procedural schedule, consolidation, and the Ashbacker doctrine, submitted July 17, 2008, at ¶1; Union Taxi’s Comments regarding operational and financial fitness, an open market approach, and the public interest standard, submitted August 4, 2008, at ¶18.


� See Union Taxi’s Comments regarding procedural schedule, consolidation, and the Ashbacker doctrine, submitted July 17, 2008, at ¶22.


� See Union Taxi’s Reply Comments, submitted August 15, 2008, at ¶4.


� See generally Metro Taxi’s Reply Comments, dated August 15, 2008; Yellow Cab’s Reply Comments dated August 15, 2008; Yellow Cab’s Comments dated August 4, 2008; Metro Taxi’s Comments dated August 15, 2008.  


� Union Taxi argues, essentially, that unnecessary consolidation would result in too much due process.  It is well settled, however, that procedural due process is a flexible concept and how much process is due depends on the facts and circumstances of each case.  See Matthews v. Eldridge, 424 U.S. 319 (1976).   
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