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I. By the Commission

A. Introduction
1. This matter comes before the Commission for consideration of the Petition for High Cost Support Mechanism Funding filed by Roggen Telephone Cooperative Company (Roggen or Company) on December 14, 2007.

2. Now being fully advised in this matter, we will reject the stipulation and approve the Petition for High Cost Support Mechanism Funding (HCSM) funding with modification as discussed below.

B. Background

3. Roggen is a certified provider of local exchange and other telecommunications services to approximately 290 customers in Colorado.  Roggen is also a “rural telecommunications provider” as that term is defined pursuant to both state and federal law.  It is also a “provider of last resort” and has been certified by this Commission as an Eligible Telecommunications Carrier for the purpose of receiving Federal Universal Service support.  As an incumbent rural local exchange carrier, Roggen is an Eligible Provider under Rule 2847 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2 for the purpose of seeking support from the Colorado HCSM.  

4. Roggen filed its Petition for HCSM support on December 14, 2007, pursuant to Rules 2003, 2847, and 2855.  
5. Roggen currently receives $6,213 in annual HCSM funding.  In its petition, Roggen represents that it qualifies for and seeks annual HCSM support funds in the amount of $38,752.  Specifically, Roggen represents that it is eligible for funds from the HCSM for support for High Cost Loops in the amount of $3,597.  Roggen also seeks support for Local Switching and Exchange Trunk Costs in the amount of $35,154.  In summary, Roggen is seeking supplemental HCSM funds of $32,538 – in addition to its current funding amount of $6,213 – for a total annual HCSM amount of $38,752.
6. Notice of the petition was posted on the Commission’s web site on December 21, 2007.  Interventions were due on or before January 22, 2008.  On January 22, 2008, the Office of Consumer Counsel (OCC) filed its Notice of Intervention of Right, Entry of Appearance and Request for Hearing.  Roggen filed a Response in Opposition to Scope of OCC’s Intervention.

7. On March 7, 2008, we issued Decision No. C08-0242 “Order Referring Petition to Administrative Law Judge for Settlement Conference.”  That Order referred the matter and the remaining unresolved issues to a Settlement Administrative Law Judge (ALJ) and directed that the ALJ file a report with the Commission no later than April 15, 2008 informing the Commission of the results of the settlement conference. 

8. On March 11, 2008, the ALJ issued an Interim Order in Decision No. R08-0263-I which established March 20, 2008, as the date for the settlement conference and which also set out procedures for the conference and required each of the Parties to file a confidential settlement memorandum under seal with the ALJ in advance of that conference. 

9. Settlement memoranda were filed and the Parties met with the Settlement ALJ at the appointed time, engaged in negotiations, and settled their differences by mutual agreement.  On March 24, 2008, the ALJ issued Decision No. R08-0308-I, which reported on the settlement conference conducted on March 20, 2008.  The ALJ reported that the settlement conference resulted in a settlement in principle and noted that the Parties anticipate filing a settlement agreement and a request for the Commission’s approval on or before April 4, 2008.
10. On April 8, 2008, the Parties filed a Joint Motion for the Approval of Stipulation and Settlement Agreement (Joint Motion).  The Joint Motion requested approval of the stipulation and settlement agreement (Stipulation). 

11. In the Stipulation, Roggen agreed with OCC to defer its immediate eligibility to receive $38,752 into three intervals: $22,727 retroactive to February 1, 2008; an additional $7,794 (to $30,341) upon proposed rate increases for residential and business local exchange services going into effect on or before July 1, 2008; and an additional $7,703 (to $38,134)
 upon proposed rate increases for residential and business local exchange services going into effect on or before July 1, 2009.
12. The Parties also agreed that, should the rate increases go into effect in 2008 and in 2009, the Commission should award Roggen the increased HCSM amount without the need for any additional filing on Roggen’s part, and without the need for a formal docket, other than an advice letter and appropriate updated tariff page. 
13. On April 23, 2008, the Commission deliberated on the Joint Motion and issued Decision No. C08-0431, which ordered the Parties to file supplemental comments addressing the Stipulation’s affect on the statutory rate cap issue no later than May 2, 2008.  
14. On May 1, 2008, the Parties filed their supplemental comments pursuant to Decision No. C08-0431.
15. On May 29, 2008, the Commission issued Decision No. C08-0335 (the Decision) in which we approved with conditions to the Stipulation.

16. In the Decision, we found that, although the Parties have agreed to local rate increases, it would be premature for us to consider the merits of a local rate increase until such time as an advice letter filing has been made.  Roggen, as any regulated utility, has the discretion to file for a local rate increase at any point in time.  If Roggen decides to make such a filing, it will be noticed and subject to protest as any other advice letter filing.  In our order, we stated that, if Roggen wishes to seek any additional HCSM funding as part of a local rate increase filing, then it will also need to file a Petition requesting any additional HCSM funding above the $22,727.

17. On June 18, 2008, Roggen filed its application for rehearing, reargument, or reconsideration (RRR) of the Decision.

18. In Decision No. C08-0752, we found that Roggen was eligible to receive an additional $7,794 effective July 1, 2008 and an additional $7,703 in HCSM funding effective on July 1, 2009, as a result of this order, pending appropriate future filings by Roggen.  These filings by Roggen shall be in the nature of compliance filings in this docket.
19. Roggen, on July 30, 2008, filed its second application for RRR based on the de-linkage of increased HCSM funding from the proposed rate increases under the Stipulation for July 2008 and July 2009.  

20. In its second application for RRR, Roggen stated that it does not understand why, given that it is eligible for $38,134 of HCSM funding, the full measure of HCSM increases should be deferred until July 1, 2009.  As represented by Roggen, the Stipulation between Roggen and OCC called for Roggen to defer its immediate eligibility to receive $38,134 into three intervals.  The additional HCSM funding was separated into three intervals because OCC wanted the rate increases to go into effect prior to the second and third rate increase intervals, as an incentive for Roggen to pursue these rate increases and because OCC believes eligibility should be tied to the rate increase in Roggen’s case and to avoid rate shock.  Roggen argues that since the Commission has served the relationship between the rate increases and increased HCSM funding, both of the reasons to defer HCSM increased funding is obviated. 

21. In it second RRR, Roggen also offers a solution to the Commission of how to resolve its Petition for HCSM funding.  The Company offered that if the Commission removes the deferral of increased HCSM payments, then Roggen will continue to abide by the Stipulation’s proviso that the rate of return used for the calculations required by applicable Commission rules for the Roggen HCSM Petition is 9.65 percent.  In addition, Roggen would also accept a finding that the remaining increased HCSM funding amount due could be paid retroactive to July 1, 2008, even though Roggen believed it demonstrated eligibility as of February 1, 2008. Roggen suggests that if the Commission would grant its second application for RRR, then Roggen would make a compliance filing pursuant to ¶ 23 of Decision No. C08-0752. Roggen also states that if the Commission is concerned that the OCC may file an application for RRR if the Commission removes the deferred HCSM funding portion of the Stipulation, Roggen represents that it is authorized to state that the OCC will accept whatever decision renders as a result of this RRR.

22. In Decision No. C08-0861, we granted Roggen’s reconsideration of Commission Decision No. C08-0752.  In this decision we also stated that the matter of Roggen’s original Petition for High Cost Support Mechanism Funding will be taken up at a future Commission Weekly Meeting.

23. On August 19, 2008, a joint statement of Roggen and OCC was filed addressing Decision No. C08-0861.
24. The Parties to the joint statement represent that they have received and reviewed Decision No. C08-0861, and understand the Commission will discuss Roggen’s original Petition for High Cost Support Mechanism Funding at a future Commission Weekly Meeting.  The Parties do not want an evidentiary hearing in this docket, and express their desire that the Commission decide this matter on its merits as soon as possible.  For the purpose of having this matter resolved, Roggen will not object to the Commission ordering a rate of return of 9.65 percent (as was in the Parties’ Stipulation) in determining the high cost funds awarded to Roggen, retroactive to February 1, 2008.

C. Analysis

25. We find that we will reject the Stipulation in total for not complying with our policy standard established in Decision No. C07-0919, which prohibited conditioning HCSM funding with a revenue requirement proceeding, i.e., increases in local rates.

26. Having rejected the Stipulation we will now turn our attention to the original Petition.  

27. The Commission, in Decision No. C07-0919, established that for an incumbent rural provider, a proper showing has been met when the provider has filed the information required in Rule 2855 and without making revenue requirement or rate case adjustments to said information.

28. The Commission also found in Decision No. C07-0919 that a rural provider will be in compliance with the requirements of Rule 2855 if it provides the most current information required by Rule 2855, at the time the incumbent local exchange carrier makes its filing.  

29. Therefore, having reiterated our policy standard on what constitutes a proper showing of eligibility under Rule 2855, we will focus our attention on the Roggen Petition and whether the Company has made a proper showing of eligibility.  Roggen argues that it is eligible for high cost loop support under Rule 2855(a) in the amount of $3,597.  Roggen used the National Average Cost per Loop as presented in Commission Staff’s (Staff) Colorado HCSM factors of November 8, 2007 (See Attachment D to the Petition).  We find, based on the record, as well as applying our policy standard as discussed in Decision No. C07-0919, that Roggen has made a proper showing of eligibility for high cost loop support under Rule 2855(a) in the amount of $3,597.  Therefore, we find that Roggen is entitled to receive high cost loop support in that amount.  Roggen also argues that it is eligible for Local Switching and Exchange Trunk Costs under Rules 2855(b) and 2855(c) in the amount of $35,154.  Roggen states in its Petition that Attachment C shows the combined calculation of local switching and exchange trunk support in column N, titled CHCF.  The factors used to calculate local switching support are shown on the second page of Attached C. Roggen states that they used the factors that are presented in Staff’s November 8, 2007 letter (Attachment D).  In performing this calculation for eligibility, Roggen used an 11.25 percent rate of return.

30. On August 19, 2008 a joint statement of Roggen and the OCC was filed addressing Decision No. C08-0861.  In that joint statement both Roggen and OCC agreed that for the purpose of having this matter resolved, Roggen will not object to the Commission ordering a rate of return of 9.65 percent in determining the high cost funds awarded to Roggen.  Since Roggen is agreeable to making this change in the rate of return used in the calculation of its eligibility for Local Switching and Exchange Trunk Costs under Rules 2855(b) and 2855(c), the revised request for eligibility will be $34,537.

31. We find, based on the record, as well as applying our policy standard as discussed in Decision No. C07-0919 that Roggen has made a proper showing of eligibility for local switching and exchange trunk costs under Rules 2855(b) and 2855(c), in the amount of. $34,537.  Therefore, we find that Roggen is entitled to receive local switching and exchange trunk support in that amount. 

32. In summary, we find that Roggen is eligible for a total amount of $38,134 in HCSM funding, effective retroactive to February 1, 2008, pending the appropriate compliance filing by Roggen in this docket.  The compliance filing will include a cover letter referencing this decision and docket number.  As part of the compliance filing Roggen must attach its Colorado HCSM Monitoring Report.  This report must be based on the most current information available to Roggen at the time of filing in order to demonstrate eligibility for the HCSM support.  This updated information should be based on the most recent filings of Roggen with the National Exchange Carrier Association, Inc., as contemplated by our rules.  The compliance filings shall be made on not less than one day’s notice.

33. Therefore, we grant Roggen’s Petition for HCSM funding with one modification, consistent with the discussion above.

D. Conclusions and Findings

34. For the reasons discussed above and based on the full record in this docket, we find that it is in the public interest to grant Roggen’s Petition for High Cost Support Mechanism Funding with one modification consistent with the discussion above. 

35. We find it important to restate our policy regarding the level of detail which is required by a petitioner in order to demonstrate its eligibility for HCSM support.  Based on Rule 2855, it is clear that the Commission’s intent was to simplify the process from the prior rate case regime.  Therefore, we will not require adjustments to be made to the information required by Rule 2855 in order to demonstrate eligibility for HCSM funding.  We establish a policy as articulated in our orders, as well as our rules, that adjustments similar to those made in a revenue requirement or a rate case environment are not to be made in Rule 2855 proceedings in order to receive HCSM.  A proper showing has been met when the provider has filed the information required in Rule 2855 without making revenue requirement or rate case adjustments to said information.

36. We further find that Rule 2855 provides that incumbent rural providers, that are not average schedule rural providers, shall be eligible for support from the HCSM for high costs in three areas – loops, local switching, and exchange trunks upon a proper showing.

37. We also find that an incumbent rural provider will be in compliance with the requirements of Rule 2855 if it provides the most current information at the time it makes its filing.  
38. We find that Roggen is eligible to receive HCSM for high cost loop support pursuant to Rule 2855(a) in the amount of $3,597.  We also find, based on the record as well as applying our policy standard, that Roggen has made a proper showing of eligibility for local switching costs in accordance with Rules 2855(b) and 2855(c), in the amount of. $34,537.  Therefore, Roggen is eligible to receive local switching cost support in that amount.  
39. Roggen’s HCSM support shall be retroactive to February 1, 2008.
40. We find that Roggen must make a compliance filing in order to receive the HCSM funds as ordered by this decision.  The compliance filing will include a cover letter referencing this decision and docket number.  As part of the compliance filing Roggen must attach its Colorado HCSM Monitoring Report.  This report must be based on the most current information available to Roggen at the time of filing in order to demonstrate eligibility for the HCSM support.  This updated information should be based on the most recent filings of Roggen with the National Exchange Carrier Association, Inc., as contemplated by our rules.  The compliance filings shall be made on not less than one day’s notice.  
II. ORDER
A. The Commission Orders That:

1. The Petition for High Cost Support Mechanism Funding filed by Roggen Telephone Cooperative Company on December 14, 2007, is granted with one modification consistent with the discussion above. 

2. Roggen Telephone Cooperative Company shall receive high cost loop support in the amount of $3,597 in accordance with Rule 2855(a).

3. Roggen Telephone Cooperative Company shall receive local switching support in the amount of $34,537 in accordance with Rules 2855(b) and 2855(c).

4. Roggen Telephone Cooperative Company’s High Cost Support Mechanism (HCSM) support shall be retroactive to February 1, 2008.
5. Roggen Telephone Cooperative Company must file a compliance filing in order to receive its HCSM funds, consistent with the discussion above.

6. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

7. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
August 20, 2008.
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� The original amount requested of $38,752 was reduced to $38,134 because of agreeing to reduce the rate of return for settlement purposes from 11.25 percent to 9.65 percent.
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